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PETITIONER'S STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board properly found that Petitioner, Ww. W. 
Chambers Company, Inc., is engaged in commerce or that the alleged 
unfair labor practices affected commerce within the meaning of Section 
2(6) and (7) of the National Labor Relations Act. 


2. Whether substantial evidence on the record considered as a 
whole, as required by Section 10(e) of the Act, supports the Board's 
findings that Petitioner in violation of Section 8 (a)(3) and (1) of the Act 
discriminatorily discharged its employees, Crase and Morrison, and 


coercively interrogated other en.ployees. 


3. Whether the Petitioner was accorded due process of law in 
these proceedings, and whether the Petitioner was denied substantial 
rights granted by the Labor Managen.ent Relations Act and the Adminis- 


trative Procedure Act. 
4. Whether prejudicial error was committed by the Board: 


a. In failing to recognize, approve or grant the various 
exceptions set forth in Petitioner's exceptions to the Intermediate Report 


and Recommended Order of the Trial Examiner. 


b. In the denial of Motion to Dismiss made by Petitioner to 
the Trial Examiner. 


c. In sustaining Trial Examiner's refusal to admit into 
evidence the findings of the District Unemployment Compensation Board 
held on May 20, 1959 on the issue of discharge and the reasons therefor. 


d. In sustaining erroneous rulings by the Trial Examiner 
during the course of the hearing. 


5. Whether, in the circumstances of this case, particularly in 
view of the fact that Petitioner appeared at the hearing without counsel 
and was not skilled in legal procedures, the Board's refusal of Petitioner's 
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It Was Error For The Board To Hold That Petitioner, 
W. W. Chambers Co., Inc., Is Engaged In Commerce 
Or That The Alleged Unfair Labor Practices Affected 
Commerce Within The Meaning Of Sec. 2 (6) And (7) 
Of The National Labor Relations Act. 5 4 


The Board Erred In Holding That There Was Substan- 
tial Evidence On The Record Considered As A Whole 
That Petitioner Was In Violation Of Section 8 (a)(1) 

Of The Act In Coercively Questioning Employees And 
Violated Section 8 (a)(3) When It Discharged Employees, 
Bernard Crase And Duane Morrison a “ " : 


The Board Erred In Not According Petitioner Due 

Process Of Law In These Proceedings And In Denying 
Substantial Rights Granted By The Labor Management 
Relations Act And The Administrative Procedure Act 


Prejudicial Error Was Committed By The Board In 
Failing To Recognize, Approve Or Grant The Various 
Exceptions Set Forth In Petitioner's Exceptions To 
The Intermediate Report and Recommended Order Of 
The Trial Examiner, In Denying A Motion To Dismiss 
Made By The Petitioner, In Sustaining Trial Exam- 
iner's Refusal To Admit Into Evidence The Findings 
Of The District Unemployment Compensation Board 
Made On May 20, 1959 On The Issue Of Discharge 
And The Reasons Therefore And Thereby Sustaining 
Erroneous Rulings By The Trial Examiner During 
The Course Of The Hearing 5 


The Board Erred In Refusing To Grant Petitioner's 
Request To Present Further Testimony Not Available 
At The Time Of The Original Hearing, Particularly 
In View Of The Fact That Petitioner Appeared At The 
Hearing Without Counsel And Was Not Skilled In 
Legal Procedures : : . 5 ae . 


The Board's Order Is Beyond Its Powers Under 
Section 10(a) And(c) Of The Act . 7 


CONCLUSION 
SUPPLEMENT - - Statutes Involved 


(ii) 


request to present further testimony not available at the time of original 


hearing constituted prej udicial error. 


6. Whether the Board's Order was beyond its powers under Sec- 


tion 10(a) and (c) of the Act. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,472 


W. W. CHAMBERS COMPANY, INC., 
a corporation, | 


| 
Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


— 


PETITION TO REVIEW ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT | 
| 


Petitioner, W. W. Chambers Company, Inc., a corporation, peti- 
tions for a review of a decision and order of the National Labor Rela- 
tions Board entered on the eighth day of December, 1959 wherein peti- 
tioner was ordered to cease and desist from certain practices alleged 
to be unfair labor practices within the meaning of the Labor \Management 
Relations Act, 1947, 29 USCA, Sec. 160, et seq. (Supp. 1952) and to 
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take other affirmative action. Jurisdiction of this appeal is granted to 
this Court by Sec. 10(f) of the Labor Management Relations Act, 1947, 
as amended, 29 USCA, Sec. 160 (£) which provides in part that: 


“Any person aggrieved by a final order of the Board 
granting or denying in whole or in part the relief sought 
may obtain a review of such order . . . in the United 
States Court of Appeals for the District of Columbia by 
filing in such Court a written petition praying that the 
Order of the Board be modified or set aside.” 


STATEMENT OF CASE 


Petitioner, W. W. Chambers Company, Inc., is a corporation duly 
organized under and existing pursuant to the laws of the District of Co- 
lumbia. It maintains its principal office and place of business at 14th 
and Chapin Streets, N. W., Washington, D. C., where it has been .con- 
tinuously engaged in the business of an undertaker. All of its operations 
are located in the District of Columbia. 


Pursuant to charges initiated by Office Employees International 
Union, Local 2, AFL-CIO, the General Counsel of the National Labor 
Relations Board, hereinafter referred to as the Board, on behalf of the 
Board issued a complaint against the petitioner (designated as Case No. 
5-CA-1497), alleging that W. W. Chambers Company, Inc. had engaged 
in unfair labor practices within the meaning of Sections 9(a)(1) and 8(a)(3) 
and Section 2, subsections (6) and (7) of the Act, in that it had discharged 
Duane G. Morrison and Bernard Crase because of their membership in, 
assistance to, or activity on behalf of the Union, and by interfering with, 
restraining and coercing its employees in the exercise of the rights 
guaranteed in Section 7 of the Act. In due course petitioner denied by 
answer the commission of any unfair labor practices with a denial of 
operation of the petitioner in the State of Maryland. A hearing was held 
before Trial Examiner A. Bruce Hunt on June 8, 1959. At the hearing 
Thomas W. Kennedy, Esq. appeared for the General Counsel of the Board, 
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Patrick J. Foley, Esq. appeared for the Union, and W. W. Chambers ap- 
| 
peared without counsel for the W. W. Chambers Company, Inc. 


The Board's entire case consisted of the testimony of Emmett C. 
Etheredge, the Union's business representative, Garyton C. Echols and 
Robert E. Tolson, general manager and assistant general manager, re- 
spectively, of W. W. Chambers Company, Inc., Duane G. Morrison and 
Bernard Crase, former employees of W. W. Chambers Company, Inc. 
Mr. W. W. Chambers, testified for the petitioner. 


| 
On June 26, 1959 petitioner filed a motion to dismiss the com~- 
plaint which thereafter was denied by the Trial Examiner. 


On August 21, 1959 the Trial Examiner issued his Intermediate 
Report and Recommended Order finding the petitioner had cofamitted un- 
fair labor practices by discriminating in regard to the hire and tenure 
of employment of Bernard Crase and Duane Morrison thereby discourag- 
ing membership in a labor organization and has and is engaging in unfair 
labor practices within the meaning of Section 8 (a)(3) of the Act and by 
interfering with, restraining and coercing its employees in the exercise 
of rights guaranteed in Section 7 of the Act the petitioner had engaged in 
unfair labor practices within the meaning of Section 8 (a)(1) of the Act 
and that the aforesaid labor practices affect commerce within the mean- 
ing of Section 2(6) and (7) of the Act, Petitioner duly filed exceptions 
to the Intermediate Report and Recommended Order of the Trial Exam- 
iner challenging the propriety and legality of certain of the Trial Exam- 
iner's findings and recommendations which were adverse to the petitioner. 

| 


Petitioner requested permission to be afforded the opportunity to 
present the proper number of witnesses to sustain his case and further 
asked permission to argue orally before the Board to clarify the posi- 
tion of the petitioner, both being denied. The decision and order of the 
Board was issued December 8, 1959, adopting in its entirety the find- 


ings and conclusions and recommendations of the Trial Examiner. Said 


Order reads as follows: 
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“That W. W. Chambers Co., In¢., Washington, D. C., its 
officers, agents, successors, and assigns, shall: 


1. Cease and desist from: 


(a) Discouraging membership in Office Employees 
International Union, Local 2, AFL-CIO, or in any 
other labor organization of its employees, by discharg- 
ing any of its employees because of their concerted or 
union activities, or in any other manner discriminat- 
ing in regard to their hire or tenure of employment or 
any term or condition of employment; and 


(b) Interrogating its employees concerning union 
affiliation or activities in a manner constituting inter~- 
ference, restraint or coercion in violation of Section 
8(a)(1) of the Act; and 


(c) In any other manner interfering with, restrain- 
ing or coercing its employees in the exercise of the 
right to self-organization, to form labor organizations, 
to join or assist Office Employees International Union, 
Local 2, AFL-CIO, or any other labor organization, 
to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activ- 
ities for the purpose of collective bargaining or other 
mutual aid or protection or to refrain from any or all 
such activities, except to the extent that such right may 
be affected by an agreement requiring membership in 
a labor union as a condition of employment as author- 
ized in Section 8(a)(3) of the Act, as modified by the 
Labor Management Reporting and Disclosure Act of 
1959. 


2. Take the following affirmative action which the 
Board finds will effectuate the policies of the Act: 


(a) Offer to Bernard Crase and Duane G. 
Morrison immediate and full reinstatement to their 
former or substantially equivalent positions, without 
prejudice to any seniority or other rights or privileges 
previously enjoyed, and make them whole for any loss 
of pay they may have suffered as a result of the dis - 
crimination against them, in the manner set forth in 
the section of the Intermediate Report entitled "The 
Remedy.” 


(b) Post at each of its business establishments 
copies of the notice attached hereto and marked Ap- 
pendix. Copies of said notice, to be furnished by the 
Regional Director for the Fifth Region, shall,after 
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being duly signed by the Respondent's representative, 
be posted by the Respondent immediately upon receipt 
thereof, and be maintained by it for a period of sixty 
(60) consecutive days thereafter, in conspicuous 
places, including all places where notices to its em- 
ployees are customarily posted. Reasonable steps 
shall be taken by the Respondent to insure that said 
notices are not altered, defaced, or covered by any 
other material; and 


(c) Notify the Regional Director for the Fifth 
Region, in writing, within ten (10) days from the date 
of this Order, what steps have been taken to comply 
herewith." 
Thereafter on December 18, 1959 the petitioner filed a petition to 
review Decision and Order of the National Labor Relations Board in the 
United States Court of Appeals for the District of Columbia Circuit (J.A. 


97). 


STATUTES INVOLVED 


Relevant portions of statutes involved are printed as a|Supplement 
to this brief. 


STATEMENT OF POINTS 


1. It was error for the Board to hold that petitioner, W. W. 
Chambers Co., Inc., is engaged in commerce or that the alleged unfair 
labor practices affected commerce within the meaning of Sec. 2(6) and 
(7) of the National Labor Relations Act. 


2. The Board erred in holding that there was substantial evidence 


on the record considered as a whole that petitioner was in violation of 
Section 8(a)(1) of the Act in coercively questioning employees and violated 
Section 8(a)(3) when it discharged employees, Bernard Crase and Duane 
Morrison. 
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3. The Board erred in not according the petitioner due process 
of law in these proceedings and in denying substantial rights granted by 
the Labor Managen.ent Relations Act and the Administrative Procedure 
Act. 


4, Prejudicial error was committed by the Board: a) In failing 
to recognize, approve or grant the various exceptions set forth in peti- 
tioner's exceptions to the Intermediate Report and Recommended Order 
of the Trial Examiner; b) In the denial of a Motion to Dismiss made by 
the Petitioner to the Trial Examiner; c) In sustaining Trial Examiner's 
refusal to admit into evidence the findings of the District Unemployment 
Compensation Board made on May 20, 1959 on the issue of discharge and 
the reasons therefor; |‘ d) In sustaining erroneous rulings by the Trial 
Examiner during the course of the hearing. 


5. The Board erred in refusing to grant petitioner's request to 
present further testimony not available at the time of the original hear- 
ing, particularly in view of the fact that petitioner appeared at the hear- 


ing without counsel and was not skilled in legal procedures. 


6. The Board’s order is beyond its powers under Section 10(a) and 
(c) of the Act. 


It was error for the Board to hold that petitioner, W. W. Chambers 
Co., Inc., is engaged in commerce or that the alleged unfair labor prac- 
tices affected commerce within the meaning of Sec. 2(6) and|(7) of the 
National Labor Relations Act. 

The Board,in the complaint issued against petitioner, asserted that 
petitioner is and at all times material herein continuously engaged in the 
operation of an undertaking establishment with funeral homes in the Dis- 
trict of Columbia and the State of Maryland (J.A. 1) and that petitioner 
is and has been at all times material herein engaged in commerce within 
Sec. 2, Subsection (6) and (7) of the Act (J.A. 2and 3). Petitioner, 
without aid of counsel, admitted he operates in the District of Columbia 
but denied operating in Maryland (J.A. 4) and, although conceded in his 
answer, it was engaged in commerce asserted to the contrary in its brief 
(J.A. 4, 71 and 72). 


The Board found that the activities of the petitioner, set forth in 
Section III of the Findings by the Examiner occurring in connection with 
the operations of the petitioner described in Section I of said Findings 
have a close, intimate and substantial relation to trade, traffic and com- 


merce among the several States and tend to lead to labor disputes burden- 


ing and obstructing commerce and the free flow of commerce (J.A. 80), 


and concluded as a matter of law that the aforesaid unfair labor practices 
affect commerce within the meaning of Section 2(6) and (7) of the Act 
(J.A. 82). 


The Section 2, Subsections 6 and 7 of the Act does not deal with or 
empower the Board to deal with or issue orders concerning| unfair labor 
practices in general but extends only to unfair labor practices "affecting 
commerce". (N.L.R.B. v. Idaho-Maryland Mines Corp.,|98 Fed. 2d 129.) 
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The critical words of the Act's provision prescribing the limits of 
the Board's authority in dealing with labor practices are "affecting com- 
merce". InN.L.R.B. v. Jones, Laughlin Steel Corp., 301 U.S. 1, 
57S. Ct. 615 the Court stated "The term ‘commerce’ means trade, 
traffic, commerce among the several States, or between the District of 
Columbia or any territory of the United States. The term ‘affecting 
commerce’ means commerce or purdening or obstructing commerce or 
the free flow of commerce or having led or tending to lead to a labor 
dispute burdening or obstructing commerce or the free flow of commerce." 
(See also N.L.R.B. v. Baltimore Transit Co., 140 Fed. 2d 51, cert. 
denied 321 U.S. 795) 


It is well settled that the function of the Board is to be performed 
in the public interest and not in the vindication of private rights. 


(Haleston Drug Stores v. N.L.R.B., 9 Cir, 187 Fed. 2d 418) 


Counsel for petitioner respectfully urges that the jurisdictional re- 
quirement has not been met by the Board and that the record is barren of 
any proof regarding ‘affecting commerce’ within the Act by means of 
purdening or obstructing commerce or having led or tending to lead to a 
labor dispute burdening or obstructing commerce Or the free flow of 
commerce as required under the Act as set down by the N.L.R.B. v. 
Jones, Laughlin Steel Corp. case, supra. The Trial Examiner stated 
he doubted that any evidence that the petitioner was operating in Mary- 
land was necessary in this case (J.A. 29). Even if the Board should 
take the position of plenary jurisdiction, which the petitioner does not 
admit, its policy was to apply the same standards in the territories as 
it did in the States (Contera Providence, 35 LRRM 1596) and no stand- 
ards have been applied in the instant case. 


Further, the District of Columbia has laws governing the burial 
of the dead and at no time is an undertaker required to dispose of the 
dead as the District of Columbia disposes of their dead daily by cremation 
or through anatomical channels without affecting commerce or the free 
flow thereof (D.C. Code, Title 2, Sec. 202, 1951 Ed.). 
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Petitioner contends that since the issue of interstate operations by 


the petitioner was raised by the complaint the Board was bound to settle 
the issue that the petitioner's business falls within interstate commerce 
to acquire jurisdiction and failing this should not have issued the com- 
plaint. (Sec. 9(c) and 10(a, b) and 11(1), 29 U.S.C.A, 159 (c), 160 (a, b), 
161(1).) 


The petitioner respectfully submits that this case should have been 
dismissed by the Board for lack of jurisdiction within the meaning of 
Section 2(6) and (7) of the National Labor Relations Act. 


I 


The Board erred in holding that there was substantial evidence on 
the record considered as _a whole that petitioner was in violation of Sec- 
tion 8(a)(1) of the Act in coercively questioning employees and violated 
Section 8(a)(3) when it discharged employees, Bernard Crase and Duane 


Morrison. 


The Board found that the inquiries nade by witnesses Echols and 
Tolson sustained the violation of Section 8(a)(1) of the Act and that no 
citation was necessary for this well-settled and elementary doctrine 
(J.A. 76). 


Witness Tolson testified that on February 18, 1959 he/did not ques- 
tion the employees on union activity (J.A. 15) and that there was general 
discussion by the employees of the matter but that at no time did Mr. 
Chan.bers say anything to him about any employees (J.A. 16); that the 
only mention of any employee being at a union meeting was Howard (a 
Maryland employee) at a date subsequent to February 18. Echols was 
asked by Mr. Chambers if he had heard anything about the shen organiz- 
ing a union and he said no (J.A, 23). On February 18 Echols testified 
he made no inquiries of employees on union activities (J,A./24) and on 
February 19 Echols said everyone was talking about it from! the porter 
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down but that he did not go to a man direct and say, are you or are you 
not interested in a union (J.A. 24). In other words, any information 
Echols obtained was from general conversation and that during these con- 
versations he might have asked questions for his own personal informa- 


tion. 


Viewed against the background of many cases of this type decided 
in the circuits it must first be said that the Board acted on a relatively 
meager showing of interference in the so-called interrogation of em- 
ployees. Under Section 8 (a)(1) of the Labor Management Relations Act 
does not make illegal all interrogation of employees by employer regard- 
ing their union sympathies. | To be illegal such interrogation must amount 
to interference, restraint or-coercion of employees. (N.L.R.B. v. 
McGahey, 233 Fed. 2d 406) It is the effect and not motivation of an 
employer's action which determines whether he has violated Section 
8{a)(1) of the Act. InN.L.R.B. v. McCatron, 216 Fed. 2d 212 the 
Court held that a finding that employer violation of 8(a)(1) of the Act by 
interrogating employees regarding union activity, there being no threat 
in the interrogation, was error and to sustain violation such interroga- 
tion must either contain an express or implied threat or promise which 
tendency is to restrain or coerce. In N.L.R.B. v. Protein Blenders, 
Inc., 215 Fed. 2d 749 the rule was laid down that a mere polling of em- 
ployees by employer as to union sentiment is not per se a violation of 
Sec. 8(a)(1) if it had not the effect of restraining or coercing employees 
in the exercise of their statutory rights. In that case as are the facts 
here in the instant case, the employer had no history of anti-union 


animosity and the poll itself was unaccompanied by actual threats or 


promises of benefits and was without implied threats or Segpomic repris- 


al. (See also N.L.R.B. v. Hill and Hill Truck Lines, 
N.L.R.B. v. Arthur Winer, 194 Fed. 2d 370) 


Fed. 2nd 883; 


The testimony of witnesses Tolson and Echols upon which the Board 
relies for violation of Sec. 8(a)(1) does not have the effect of restraining 
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or coercing these employees since there is no evidence that any actual 

threats or promises of benefits were made nor were any implied threats 
or economic reprisals made. Hence the Board erred in finding a viola- 
tion by petitioner of Sec. 8(a)(1). 


The Board further found petitioner in violation of Sec. 8(a)(3) by 
discriminatorily discharging employees Bernard Crase and Duane 
Morrison (J.A. 77 and 78). | 


The Board con.pletely accepts the entire testimony of witnesses 
Crase and Morrison while refusing to credit W. W. Chambers. The 
Board apparently says that because Crase and Morrison had received 
increases in pay and that no customer complaints had been made as to 
Crase and Morrison's conduct on ambulance calls together with the fact 
that Chambers had their pay checks at the time he discharged them in 
some way negates any other inference but that these employees were dis~- 
charged for union activity and further that petitioner must have had reason 
to believe that Crane and Morrison would reject his request for more co- 


operation rather than the discharge after his request (J.A. 79 and 80). 


| 
It is of interest to note that the Board acknowledges that neither 
Tolson nor Echols knew of Crase or Morrison's interest in the union and 
that in no direct testimony that Mr. Chambers knew of Crase and 


| 
Morrison's union activity, nevertheless through inference on the pos- 


sibility of an employee named Howard might have told Chambers 
(Howard did not testify) (J.A. 80). The conclusion is that Chambers 
knew that Crase and Morrison were active in the union. This, the peti- 
tioner submits, is inference piled on inference in an attempt to find a 


substitute for evidence. 


The burden is throughout upon the Board to establish that it was an 
illegal discharge and this may not lightly be inferred. Further substan- 


tial evidence must be adduced to show that the employer knew that the 
| 


employee was engaging in activity protected by the Act, that the employee 
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was discharged because he had engaged in such activity. (N.L.R.B. v. West 
Point Mfg. Co., 245 Fed. 24783). In short, knowledge by the employer 
of a dischargee's union membership is a prerequisite to a finding that the 
discharge was made for that reason. The Board further lays emphasis 
upon the timing of the discharge, linking it to the date when certain union 
activities occurred. However, the statement of the Court in N.L.R.B. 
v. Citizen News Co., 134 Fed. 2d 970 is applicable: "The fact that a 
discharged employee may be engaged in labor union activites at the time 
of discharge taken alone is no evidence at all of a discharge as a result 
of such activities. There must be more than this to constitute substan~- 


tial evidence." 


The entire testimony to prove the illegal discharge comes out of the 
mouths of the discharged employees themselves, Crase and Morrison. 


Crase testified that Chambers asked him about his involvement in the 


union and in the next breath says Chambers knew all about him. His 
entire testimony was based on generalities and not a direct account of 
what the conversation between the two men involved (J.A. 34 and 35). 

No specific dates could be remembered concerning any utterances by Mr. 
Chambers on union activities (J.A. 37). Crase testified that he met 
Morrison on the day of his discharge after he had left the building (J.A. 
36), however, Morrison testified that he met Crase on the second floor 
of the building where Chambers' office was the day of the discharge (J.A. 
44). The petitioner points out this discrepancy to show that after they 
had recounted the essentially same story on the reason for discharge, 
namely, disloyalty by union activity, they apparently did not get together 
on other facts which linked them together. This then is the clear cut 
testimony that the Board relies on for credit in support of the alleged 
violation of Sec. 8{a)(3). It is to be noted not one witness was produced 
by the Board to sustain the fact that Chambers knew through interroga- 


tion with other employees of Crase or Morrison's union activity. 
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Morrison's testimony (J.A. 43) reveals a pattern of conversation 
like the one revealed by Crase both in generalities and in content concern- 
ing why Chambers discharged him. His testimony revealed that Mr. 
Chambers did not have prior knowledge of his union activity (J. A. 43) 
by the questions Chambers asked him. He admitted that his/raises in 
salary came by way of policy, automatic increases on the whole (J.A, 45 
and 46). Morrison admitted that he appeared before the Unemployment 
Compensation Board, regarding the reason for discharge and did not deny 
that the findings of the Board on reason for discharge were based on his 
ambulance service suggestions. (The proffer of petitioner's exhibit no. 1 
will be discussed hereafter.) This would indicate that he acknowledged 
the reasons Mr. Chambers had given at the Unemployment Compensation 
Board hearing and that he, Morrison, did not say anything about union 
activity as a basis for discharge, but was dismissed because he did not 
render service satisfactory to the employer (J.A. 47). 


This then is the basis for inferring a violation of Section 8 (a)(3) by 
the petitioner and as stated before the Board refused to credit Chambers' 
testimony although in N.L.R.B. v. Chronicle Publishing Co,, 230 Fed. 
2d 543 it was stated that * * * * conversely, we think that an employer 
with a friendly, sympathetic union attitude is entitled to credit in charac- 
terizing its acts which in themselves may not be discriminatory. Mr. 
Chambers’ testimony makes it abundantly clear that he is Certainty for 
the union in any way, shape or form, if the employees of his company 
want the union (J.A. 63). Thus, a showing of a lack of anti-union bias 
was denied petitioner by failing to credit his testimony and indeed to 
credit the testimony of Chambers which was substantiated by other gov- 
ernment witnesses as well as documentary proof. | 


The Court in N.L.R.B. v. McGahey, supra, had this to say with 


regard to discharge, the Board nor Court can second guess |it or give it 
genteel guidance by over the shoulder supervision, management can dis- 
charge for good cause or bad cause or no cause atall. It is the master 
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of its own business affairs. (See also N.L.R.B. v. Montgomery Ward 
Co., 157 Fed. 2d 486, 490). 


It is contended by the petitioner that discrimination by the em- 
ployer, in this case the petitioner, in discharge of Crase and Morrison 


may not be inferred by the Board from employees' mere membership in 


the union unknown to the employer on the record of this case. (See N.L. 


R.B. v. Milwaukee Electric Tool Corp., 237 Fed. 2d 75 -- where evi- 
dence employee was active union adherent and was considered by the 
employer to be disloyal). Inference piled on inference is not a substi- 
tute for evidence. (Indiana Metal Products Corp. v. N.L.R.B., 202 Fed. 
2d 613) 


The National Labor Relations Act does not make the Board either 
guardian or ruler over employees and it does not authorize the Board to 
substitute its judgment for that of the employer with respect to what is 
sufficient cause for discharging employees, but empowers the Board only 
to protect employees from acts and restraints forbidden by the statute. 
The evidence to justify violation ought therefore to be substantial and 
surmise or suspicion, even though reasonable, is not enough so far as 
the Act (29 U.S.C.A. 151 et seq.) goes, the employer may discharge or 
refuse to reemploy for any reason just or unjust except discrimination 
because of union activity. (N.L.R.B. v. Tex-O-Kan Mills, 122 Fed. 2d 


pa al rn net 1 


433, 438). As was aptly stated by the Court in C. G. Conn, Ltd. v. 


N.L.R.B., 108 Fed. 2d 390, we are aware of no law or logic that gives 
the employee the right to work upon terms prescribed solely by him. 


This Court, under the Universal Camera Corp. v. N.L.R.B., 340 
U.S. 474, 7T1S.Ct. 456 case, must find that the findings of the Board 
are supported by substantial evidence on the record as a whole and that 
includes the body of evidence opposed to the Board's view. Petitioner 
does not believe that the Board has sustained that burden and that peti- 
tioner's testimony should be given proper recognition by this Court. 


| 

| 

| 
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| 
The petitioner respectfully urges this Court that there is a mani- 

fest lack of substantial evidence on the record considered as ia whole that 
petitioner was in violation of Sec. 8(a)(1) of the Act in coercively ques - 

tioning employees and Sec. 8(a)(3) when it discharged employees, 
| 
Bernard Crase and Duane Morrison, and accordingly the Board erred in 
finding that these sections had been violated by petitioner. 


age 


The Board erred in not according petitioner due process of law in 


these proceedings and in denying substantial rights granted by the Labor 
Management Relations Act and the Administrative Procedure Act. 


The Hearing Examiner at the very first of the hearing learned that 
Mr. W. W. Chambers was not represented by counsel although both the 
Board and the union had able counsel present (J.A. 6). In spite of this, 
he gave no warning to Mr. Chambers that this was a formal hearing and 
that he had the right to procure counsel and thus did not acquaint a lay- 
man of the fact that technical legal questions might arise nor did the Ex~- 
aminer in his quasi-judicial role apprise the petitioner of the legal ef- 
fect of the proceedings, the only mention of the procedure being at the 
end of the hearing after the die was cast. Even when it was apparent 
that Mr. Chambers did not know he was to bring witnesses and he stated 
be could bring witnesses (J.A. 65), the Examiner still did not allow a 
recess while petitioner availed himself of this basic right. | Further, 


the Examiner inferred that Mr. Chambers had been given assistance 
when he was offered the facilities of the N.L.R.B. library and had looked 
up some citations while he correctly advised the Examiner he had looked 
the matter up himself (J.A. 66). It is obvious that the duty which re- 
solved on the Board to protect the rights of this petitioner who was not 
skilled in legal procedure was neglected in allowing a. litigant to flounder 
around at the mercy of such able counsel as Mr. Kennedy for the General 
Counsel of the Board and Mr. Patrick J. Foley for the union, 
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As was so succinctly stated by the court in N.L.R.B. v. Pretty- 
man, etal., 117 Fed. 24786, the maintenance of proper standards on 
the part of administrative agencies in the performance of their quasi- 
judicial functions is of the highest importance and in no way cripples or 
embarrasses the exercise of their appropriate authority. An employer 
is entitled to a hearing of and decision of the charges against him. Ac- 
cording to the fundamental principles that inhere in due process of law 
an indispensable requirement of such hearing is that the course of pro- 
ceedings shall be appropriate to the case and just to the employer. That 
he shall be notified of the charges against him in time to meet them and 
shall have an opportunity to be heard and crossexamine the witnesses 
against him and shall have time and opportunity at a convenient place 
after evidence against him is produced and known to him to produce evi- 
dence and witnesses to refutethe charges. It excludes the existence of 
arbitrariness of prerogative or even wide discretionary authority on the 


part of the government. 


The General Counsel for the Board did not see fit to send copies of 
affidavits that he had obtained from Tolson and Echols but at the hearing 
¥ the Examiner gave petitioner five minutes to see them once they had 


[> 7 been offered for identification (J.A. 22 and17). Petitioner submits that 
wX Yan analogy can be taken from the Jencks v. United States, 353 U.S. 657, 


er 27S. Ct. 1007, case, and thus he was entitled initially to see and deter- 


. mine what use may be made of them. Here the employer, the petitioner, 
2s 
ty \had cooperated in every way with the Board and was not accorded even 
\ 


nt rudiments of fair play. 


In Morgan v. United States, 304 U.S. 1, 1458 S. Ct. 773, 775, 
999, it was stated * * * 


The vast expansion of this field of administrative regulation in re- 
sponse to the pressure of social needs is made possible under our system 
by adherence to the basic principles that the legislature shall appropriate - 
ly determine the standard of administrative action that in administrative 
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proceedings of a quasi-judicial character the liberty and property of the 
citizen shall be protected by the rudimentary requirements of fair play. 
No order is just, if obtained without due process of law. 


The petitioner asked for an opportunity to present additional testi- 
mony and for oral argument before the Board and was denied both re- 
quests (J.A. 92). Here the Board hada second chance after the hear- 
ing to right a grievous miscarriage of justice and order a further hear- 
ing under Rule 10(c) of the Act but chose to ignore this basic respon- 
sibility of due process of law and fair play to the petitioner and further 
to accord the petitioner the rights under the Administrative Procedure 
Act as to conduct of hearings (Adm. Proced. Act, 5 U.S.C.A. 1001 et 
seq.; alsoFifth and Fourteenth Amendments to the U.S. Constitution.) 


The record reveals a manifestation of the lack of a fair hearing to 
this petitioner which our system of jurisprudence seeks to preserve. 
The petitioner, having put his trust in the Board to attain justice in the 
instant case, prays that this honorable Court accord him an opportunity 
to obtain the rudiments of fair play should it not dismiss this action by 
directing a rehearing where petitioner may retain counsel and present 
proper evidence in his behalf as well as a proper cross-examination of 


witnesses for the government. 


IV 


Prejudicial error was committed by the Board in failing to recog- 
nize, approve or grant the various exceptions set forth in petitioner's 
exceptions to the Intermediate Report and Recommended Order of the 
Trial Examiner, in denying a Motion to Dismiss made by the petitioner, 
in sustaining Trial Examiner's refusal to admit into evidence the find- 
ings of the District Unemployment Compensation Board made on May 20, 
1959 on the issue of discharge and the reasons therefore and thereby 
sustaining erroneous rulings by the Trial Examiner during the course of 
the hearing. | 

| 
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The petitioner urges upon this Court that the Board's summary 
disregard of the petitioner's exceptions to the Intermediate Report and 
Recommended Order together with the Motion to Dismiss was error (J. 
A. 68& 85). The points raised by petitioner in regard thereto have 
been discussed in greater detail under Point Two of the Argument, and 
hence does not need further extended discussion, suffice it to say that 
the Board's refusal to apply the case standards as pertains to interroga- 
tions of employees under Section 8(a)(1) as laid down in N.L,R.B. v 
McGahey, supra, N.L.R.B. v. McCatron, supra, N.L.R.B. v. Protein 
Blenders, Inc., supra, and N.L.R.B. v. Arthur Winer, supra, and 
likewise the case standards as pertains to the discharge of Crase and 
Morrison under Section 8 (a)(3) as laid down in N.L.R.B. v. West Point 
Mfg. Co., supra, N.L.R.B. vy. Citizen News Co., supra, N.L.R.B. Vv 
McGahey, supra, Indiana Metal Products Corp. v. N.L.R.B., supra, 
and N.L.R.B. v. Milwaukee Electric Tool, supra, manifest a total dis - 
regard of the applicable law in this case as well as a disregard of due 
process of law to be accorded this petitioner under the Fourteenth Amend- 
ment to the Constitution of the United States. Further, the petitioner 
was still pleading for an opportunity to present witnesses in his behalf, 
yes, even a hearing before the Board, all of which was completely ig- 
nored, and in face of the fact that the Board was aware that the petitioner 


was without counsel and was not skilled in legal procedures. 


The Board's further refusal to admit into evidence on behalf of the 
petitioner the findings of the District Unemployment Compensation Board 
made on May 20, 1959 on the issue of discharge of Morrison and the 

reasons therefor, as complained by Morrison, was gross error (J.A. 48, 67). 


AY 74 mission of such documents into evidence is proper to show prior in- 
onsistent statements to prove the witness not creditable because he has 


\Fs It is well settled under the uniform rules of evidence R 63 (15) the ad- 


ys Y} 


changed his story. The District Unemployment Compensation Board 
_ \-froceedings were taken under oath and a finding made thereon at a hear- 
ing on May 20, 1959 on the testin.ony of Duane Morrison and W. W. 
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Chambers. (See N.L.R.B. v. Quest Shon Mark Brassiere Co -, Inc. 
185 Fed. 2d 289, also Staswkevich v. Nicolls, 168 Fed. 2d 474.) The 


District Unen.ployment Compensation Board's findings revealed that the 
entire hearing was based on Morrison's discharge for not rendering sat- 
isfactory service to the en.ployer in the matter of ambulance|service and 
nothing was contained therein about discharge for union activity which 
was Morrison's testimony at the National Labor Relations Board hear- 
ing (J.A. 43). The document sought to be introduced into evidence by — 
the petitioner herein not only supports Mr. Chambers' testimony as the 
reason for discharge but goes to discredit the credibility of Morrison as 
a witness (J.A. 67). 


Vv 


The Board erred in refusing to grant petitioner's request to 


resent further testimony not available at the time of the original 


hearing, particularly in view of the fact that petitioner appeared at the 
hearing without counsel and was not skilled in legal procedures. 


Viewed against the background of these proceedings, taking into 


account the fact that petitioner appeared at the hearing without counsel 
and was not skilled in legal procedures, petitioner contends it was a 
manifest abuse of discretion for the Board to deny petitioner's request 
to present further testimony not available at the time of the original 
hearing. The petitioner was informed that this was an informal hear- 
ing, was not apprised of what evidence would be brought forth by the 
Board; indeed, he was not even shown the affidavits that the Board had 
obtained from two employees, namely, Tolson and Echols, until these 
men were placed on the witness stand. Hence, not being advised as 
to labor relations board procedures he was of necessity not able to 
present witnesses at the time of the original hearing, which was com- 
pleted in one sitting -- 10:30 A.M. to 3:30 P.M. on June 8, 1959, to 
rebut the Board's case or to sustain the petitioner's case. It is sub- 
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mitted that this matter differs from the strict, technical district court 
rule of the availability of witnesses at the time of trial because skilled 
counsel at a district court trial would know the procedures, the issues 
and the type of evidence he would be confronted with. After the hearing 
(indeed, during the hearing) the petitioner requested the Board to allow 
further testimony which was not available to him at the time of the hear- 
ing. This was denied without hearing and the Examiner's Findings and 
Recommended Order were adopted in toto (J.A. 93 and 94). 


Petitioner asserts that no citation is necessary for the proposition 
that in administrative proceedings of this character the petitioner's 
rights should be protected by the rudimentary requirements of fair play 
which dictates in the instant case that the Board should have allowed the 
petitioner's request to present additional evidence and that failing this, 
the Board abuses its discretion. 


VI 


The Board's order is beyond its powers under Section 10 (a) and (c) 
of the Act. 


Petitioner asserts that the Board's order is beyond its powers 
under Section 10(a) and (c) of the Act in that it is not predicated on a 
valid, unfair labor practice under Section 8(a)(1) and 8(a)(3) “affecting 
commerce” and further no order is just if obtained without due process 
of law. (Morgan v. United States, supra.) 


CONCLUSION 


It is axiomatic that the burden of proof in this proceeding is upon 
the Board to sustain the charges in the complaint, and it is the position 
of the petitioner that the Board has not carried that burden and shown by 
the weight of probative and substantial evidence on the record considered 
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as a whole the violations of Section 8(a) (1) and 8(a)(3) of the Act. There- 
fore, petitioner respectfully submits that the order of the Board is im- 
proper, invalid and beyond the power, jurisdiction or authority of the 
National Labor Relations Board, and that the entering of said Order was 
an arbitrary and capricious action in deprivation of petitioner's rights 

as guaranteed by law, and it is respectfully urged that the Court set aside 
said Order of the National Labor Relations Board entered against peti- 


tioner herein. 


Petitioner further prays that should this Court deny the preceding 
prayer for relief, then, in that event, that this Court remand this pro- 
ceeding to the Board for a rehearing wherein the petitioner may have the 
opportunity to present evidence which may be germane to this cause. 


Respectfully submitted, 


THOMAS B, SCOTT 


McInerney & McCarthy 
1000 Connecticut Ave., N. W. 
Washington 6, D. C. 


Attorney for Petitioner 
! 


SUPPLEMENT 


STATUTES INVOLVED 


Federal Adninistrative Procedure Act: 

* * 

Section 7 (c): 

Except as statutes otherwise provide, the proponent of a rule or 
order shall have the burden of proof. Any oral or documentary evi- 
dence may be received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or madirky repeti- 
tious evidence and no sanction shall be imposed or rule or order issued 


| 
except upon consideration of the whole record or such portions thereof 


as may be cited by any party and as supported by and in accordance with 
the reliable, probative, and substantial evidence. Every party shall 
have the right to present his case or defense by oral or documentary 
evidence, to submit rebuttal evidence, and to conduct such cross-exam- 
ination as may be required for a full and true disclosure of the facts. 

In rule making or determining claims for money or benefits or applica- 
tions for initial licenses any agency may, where the interest of any party 
will not be prejudiced thereby, adopt procedures for the submission of 

all or part of the evidence in written form. (Title 5 Sec. 1006 (c) U:S.C. A.) 


Section 10(e): Scope of review. 
So far as necessary to decision and where presented the reviewing 


court shall decide all relevant questions of law, interpret constitutional 
and statutory provisions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel agency action un- 
lawfully withheld or unreasonably delayed; and (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or limitations, or short 
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of statutory right; (4) without observance of procedure required by law; 
(5) unsupported by substantial evidence in any case subject to the require- 
ments of sections 7 or 8 or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by the facts to the extent 
that the facts are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review the whole 
record or such portions thereof as may be cited by any party, and due 
account shall be taken of the rule of prejudicial error. (5 U.S.C.A. 1001, 
et seq.) 


Labor Management Relations Act, 1947 as amended: 

* * * 
Section 7: 

"Employees Shall have the right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representa- 
tives of their own choosing, and to engage in other concerted activities 
for the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of such activities 
except to the extent that such right may be affected by an agreement re- 
quiring membership in a labor organization as a condition of employment 
as authorized in section 8(a)(3). Title 29, Sec. U.S.C.A.) 


Section 8 (a): 
It shall be an‘unfair labor practice for an employer: 


(1) to interfere with, restrain, or coerce employees in the 
exercise of the rights guaranteed in section 7; 


(3) by discrimination in regard to hire or tenure of employ- 
ment or any term or condition of employment to encourage or discourage 
membership in any'labor organization; provided, that nothing in this Act, 
or in any other statute of the United States, shall preclude an employer 


from making an agreement with a labor organization (not established, 
maintained, or assisted by any action defined in section 8(a) of this Act 
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as an unfair labor practice) to require as a condition of employment 

membership therein on or after the thirtieth day following the beginning 
of such employment or the effective date of such agreement, Whichever 
is the later, * * * *, (Title 29, Sec. 158 U.S.C.A.) 


Section 2: 
When used in this Act: | 
(6) The term 'commerce' means trade, traffic, commerce, 
transportation, or communication among the several States, or between 
the District of Columbia or any Territory of the United States and any 
State or other Territory, or between any foreign country and|any State, 
Territory, or the District of Columbia, or within the District of Colum- 
bia or any Territory, or between points in the same State but through any 
other State or any Territory or the District of Columbia or any foreign 


country. 


(7) The term ‘affecting commerce’ means in commerce, or 
burdening or obstructing commerce or the free flow of commerce, or 
having led or tending to lead to a labor dispute burdening or pbstructing 
commerce or the free flow of commerce. (Title 29, Sec. 152 U.S.C.A.) 


Fifth Amendment to the Constitution of the United States: 


No person shall . . . . be deprived of life, liberty, or property, 
without due process oflaw... . 


Fourteenth Amendment; Section 1: 


All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without 
due process of law; nor deny to any person within its jurisdiction the 


equal protection of the laws. 
* 


* * * 
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Section 10: 
(a) The Board is empowered, as hereinafter provided, to prevent 


any person from engaging in any unfair labor practice (listed in section 


8) affecting commerce. This power shall not be affected by any other 
means of adjustment or prevention that has been or may be established 


by agreement, law, or otherwise; Provided, That the Board is empowered 


— 
by agreement with any agency of any State or Territory to cede to such 


agency jurisdiction over any cases in any industry (other than mining, 
manufacturing, communications, and transportation except where pre- 
dominantly local in character) even though such cases may involve 
labor disputes affecting commerce, unless the provision of the State 
or Territorial statute applicable to the determination of such cases 

by such agency is inconsistent with the corresponding provision of this 
Act or has received a construction inconsistent therewith. 


(b) Whenever it is charged that any person has engaged in or is 
engaging in any such unfair labor practice, the Board, or any agent or 
agency designated by the Board for such purposes, shall have power to 
issue and cause to be served upon such person a complaint stating the 
charges in that respect, and containing a notice of hearing before the 
Board or a member thereof, or before a designated agent or agency, 
at a place therein fixed, not less than five days after the serving of 
said complaint: Provided, That no complaint shall issue based upon 
any unfair labor practice occurring more than six months prior to the 
filing of the charge with the Board and the service of a copy thereof 
upon the person against whom such charge is made, unless the person 
aggrieved thereby was prevented from filing such charge by reason of 
service in the armed forces, in which event the six-month period shall 
be computed from the day of his discharge. Any such complaint may 
be amended by the member, agent, or agency conducting the hearing 
or the Board in its discretion at any time prior to the issuance of an 
order based thereon. The person so complained of shall have the right 
to file an answer to the original or amended complaint and to appear in 
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person or otherwise and give testimony at the place and time fixed in 
the complaint. In the discretion of the member, agent, or agency 
conducting the hearing or the Board, any other person may he allowed 
to intervene in the said proceeding and to present testimony, Any such 


proceeding shall, so far as practicable, be conducted in accordance 

with the rules of evidence applicable in the district courts of the United 
States under the rules of civil procedure for the district courts of the 
United States, adopted by the Supreme Court of the United States pursuant 
to the Act of June 19, 1934 (U.S.C., title 28, Secs. 723-B, 723-C).. 


(c) The testimony taken by such member, agent, or agency or the 
Board shall be reduced to writing and filed with the Board. Thereafter, 
in its discretion, the Board upon notice may take further testimony or 
hear argument. If upon the preponderance of the testimony taken the 
Board shall be of the opinion that any person named in the complaint 
has engaged in or is engaging in any such unfair labor practice, then 
the Board shall state its findings of fact and shall issue and |cause to 
be served on such person an order requiring such person to cease and 
desist from such unfair labor practice, and to take such affirmative 
action including reinstatement of employees with or without back pay, 
as will effectuate the policies of this Act: Provided, That where an 
order directs reinstatement of an employee, back pay may be required 
of the employer or labor organization, as the case may be, responsible 
for the discrimination suffered by him: And provided further, That in 
determining whether a complaint shall issue alleging a violation of 
section 8(a)(1) or section 9(a)(2), and in deciding such cases, the same 
regulations and rules of decision shall apply irrespective of whether 
or not the labor organization affected is affiliated with a labor organiza- 
tion national or international in scope. Such order may further require 
such person to make reports from time to time showing the extent to 
which it has complied with the order. If upon the preponderance of the 
testimony taken the Board shall not be of the opinion that the person 
named in the complaint has engaged in or is engaging in any such unfair 
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labor practice, then the Board shall state its findings of fact and shall 
issue an order dismissing the said complaint. No order of the Board 
shall require the reinstatement of any individual as an employee who 
has been suspended or discharged, or the payment to him of any back 
pay, if such individual was suspended or discharged for cause. In case 
the evidence is presented before a member of the Board, or before an 
examiner or examiners thereof, such member, or such examiner or 
examiners, as the case may be, shall issue and cause to be served on 
the parties to the proceeding a proposed report, together with a recom- 
mended order, which shall be filed with the Board, and if no exceptions 
are filed within twenty days after service thereof upon such parties, or 


within such further period as the Board may authorize, such recommended 
order shall become the order of the Board and become effective as there- 
in prescribed. (29 U.S.C.A. 159(c) 160(a, b) ). 


Section 11: 


For the purpose of all hearings and investigations, which, in the 
opinion of the Board, are necessary and proper for the exercise of the 


powers vested in it by section 9 and section 10 -- 


(1) The Board, or its duly authorized agents or agencies, shall 
at all reasonable times have access to, for the purpose of examination, 
and the right to copy any evidence of any person being investigated or 
proceeded against that relates to any matter under investigation or in 
question. The Board or any member thereof, shall upon application of 
any party to such proceedings, forthwith issue to such party subpenas 
requiring the attendance and testimony of witnesses or the production 
of any evidence in such proceeding or investigation requested in such 
application. Within five days after the service of a subpena on any 
person requiring the production of any evidence in his possession or 
under his control, such person may petition the Board to revoke, and 
the Board shall revoke, such subpena if in its opinion the evidence 
whose production is required does not relate to any matter under 
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investigation, or any matter in question in such proceedings, or if 


in its opinion such subpena does not describe with sufficient particularity 
the evidence whose production is required. Any member of the Board, 
or any agent or agency designated by the Board for such purposes, may 
administer oaths and affirmations, examine witnesses, and receive 
evidence. Such attendance of witnesses and the production of such 
evidence may be required from any place in the United States or any 
Territory or possession thereof, at any designated place of hearing. 

(29 U.S.C.A. 161 (1)). 


Complaint and Notice of Hearing 


Answer . 


. . . . . . . . . . . 


Excerpts from Transcript of Proceedings, Monday June 8, 1959 


Witesses: 


Emmett C, Etheredge 
Direct (June 8, 1959) 
Cross stall Bev, lees 
Redirect" " ” 


Robert E. Tolson 
Direct (June 8, 
Cross . 


Garyton C. Echols 
Direct (June 8, 
Cross baa: 
Redirect " 
Recross “ cd 


Berard Crase 
Direct (June 8, 1959) 
Cross oti Sant a tee 


Duane G, Morrison 
Direct (June 8, 1959) 
Cross oo 7) ee 


William W. Chambers 
Direct (June 8, 1959) e . 
Cross ee ats AD he 


Exhibit #1 for Id, -- Decision of Appeals Examiner 


Petitioner’s Motion to the Trial Examiner, Received 
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[Filed April 29, 1959] 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 


W.W. CHAMBERS Co., INC. 
and Case No. 5-CA-1497 
OFFICE EMPLOYEES INTERNATIONAL UNION, 
LOCAL 2, AFL-CIO 
COMPLAINT AND NOTICE OF HEARING 


It having been charged by Office Employees International Union, 
Local 2, AFL-CIO, (herein called the Union) that W. W. Chambers, Co., 
Inc., (herein called Respondent) has been engaged in and is engaging in 
unfair labor practices affecting commerce as set forth and defined in 
the National Labor Relations Act, as amended, 61 Stat. 136, herein 
called the Act, the General Counsel of the National Labor Relations 
Board (herein called the Board) on behalf of the Board, by the under- 
signed Regional Director, issues this Complaint and Notice of Hearing 
pursuant to Section 10(b) of the Act and Section 102.15 of the Board's 
Rules and Regulations, Series 7, as amended. 

I. 

A copy of the Charge filed in this matter on February 25, 1959 

was served on Respondent on or about February 25, 1959. 
0. 

Respondent is and has been at all times material herein a corpora- 
tion duly organized under and existing by virtue of the laws of the District 
of Columbia, with its main office and principal place of business located 
in Washington, D. C., where it is, and has been at all times material 
herein continuously engaged in the operation of an undertaking establish- 
ment with funeral homes in the District of Columbia and the State of 
Maryland. 
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I. 

Respondent, in the course and conduct of its business operations 
as described in paragraph II above, during the preceding twelve months' 
period, a representative period, rendered services for which it received 
in excess of $50,000.. 

Iv. 
Respondent is and has been at all times material herein engaged 


in commerce within the meaning of Section 2, subsection (6), of the Act. 
Vv. 
Office Employees International Union, Local 2, AFL-CIO, is a 
labor organization within the meaning of Section 2, subsection (5), of the 


Act. 
VI. 

Respondent, by its officers, supervisors, agents and representa- 
tives, while engaged in the operations described in paragraphs II, I, 
and IV above, has, since on or about February 18, 1959 and continuously 
thereafter, down to and including the date of the issuance of this Com- 
plaint, interfered with, restrained and coerced its employees in the rights 
guaranteed in Section 7 of the Act by: 

a. Questioning its employees concerning membership in or 

activities on behalf of the Union; 
Threatening to discriminate against and discriminating 
against its employees because of their membership in 
or activities on behalf of the Union. 

vil. 

Respondent, by its officers, agents and supervisors, while engaged 
in the operations described above in paragraphs II, I and IV, did, on or 
about February 19, 1959 discharge Duane G. Morrison and Bernard 
Crase, its employees, and has at all times since said dates failed and 
refused to reinstate said employees to their former or. substantially 
equivalent positions because of their membership in, assistance to, or 
activity on behalf of the Union, or because they engaged in concerted 
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activities with each other and with other employees of Respondent for 
the purpose of collective bargaining or other mutual aid or protection. 
vin. | 
Respondent, by the acts and conduct described in paragraph VIL 
above, did discourage and is discouraging membership in a labor organ - 
ization by discrimination in regard to hire and tenure of employment or 
terms or conditions of employment and by said acts and conduct did 
engage in and is engaging in unfair labor practices within the meaning 
of Section 8, subsection (a)(3), of the Act. 
Ix. 
Respondent, by the acts and conduct set forth in paragraphs VI and 
VII above, did interfere with, restrain and coerce its employees, and is 
interfering with, restraining and coercing its employees in the exercise 
of the rights guaranteed in Section 7 of the Act, and did thereby engage 
in, and is thereby engaging in unfair labor practices within the meaning 
of Section 8, subsection (a)(1), of the Act. | 
X. 
The activities of Respondent described in paragraphs vi and VII 
above, occurring in connection with the operations of Respondent de- 
scribed in paragraphs II, III and IV above, have a close, intimate and 
substantial relation to trade, traffic and commerce among the several 
states of the United States, between the several states and the District 
of Columbia, and within the District of Columbia, and tend to lead to 
labor disputes burdening and obstructing commerce and the free flow of 
commerce. | 
xI. | 
The acts of Respondent described above constitute unfair labor 
practices within the meaning of Section 8, subsections (a)(1) and (a)(3), 
and Section 2, subsections (6) and (7), of the Act. 


PLEASE TAKE NOTICE that on the 8th day of June 1959 at 
10:30 a.m., D.S.T. in Conference Room B, Departmental Auditorium, 


4 


Constitution Avenue between 12th and 14th Streets, N.W., Washington 25, 
D.C., a hearing will be conducted before a duly designated Trial Examiner 
of the National Labor Relations Board on the allegations set forth in the 
above Complaint, at which time and place you will have the right to 
appear in person, or otherwise, and give testimony. 

You are further notified that, pursuant to Section 102.20 and 102.21 
of the Board’s Rules and Regulations, the Respondent shall file with the 
undersigned Regional Director, acting in this matter as agent of the 
National Labor Relations Board, an original and four (4) copies of an 
Answer to said Complaint within ten (10) days from the service thereof 
and that unless it does so, all of the allegations in the Complaint shall 
be deemed to be admitted to be true and may be so found by the Board. 

Dated at Baltimore, Maryland this 29th day of April 1959. 

/s/ John A. Penello 


John A. Penello, Regional Director 
National Labor Relations Board, Region 5 


104 W. Baltimore Sreet, 8th Floor 
Baltimore 1, Maryland 


[Undated] 
ANSWER 


The Respondent, in answer to the "Complaint and Notice of Hear- 
ing", in the above-entitled case, admits and denies as follows: 
1. Admits the first sentence of the allegations contained in para- 


graph I of the "Complaint and Notice of Hearing". 


2. Denies that the corporation mentioned in the allegations of 
paragraph IZ operates in the State of Maryland, but admits the operation 
in the District of Columbia. 

3. Admits the allegations of paragraph II, with exception to busi- 
ness operated in the State of Maryland. 

4, Admits the allegations of paragraphs IV and V. 
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5. Denies the allegations contained in paragraphs VI, VI, VII, 
Ix, and X. | 

6. Denies generally each and every allegation of the "Complaint 
and Notice of Hearing" not hereinbefore specifically admitted, qualified, 
or denied. 

WHEREFORE, it is requested that there be a redetermination and 


the charge against the respondent be in all respects dropped. 
/s/ W.W. Chambers 


[Received June 16, 1959, NLRB] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Hearing Room H, GAO Building, 
Washington, D. C. 
Monday, June 8, 1959 


The proceedings in the above-entitled matter came on for hearing, 
pursuant to notice, at 10:30 o'clock a.m. 
* * * * 
PROCEEDINGS 
TRIAL EXAMINER: The hearing will come to order. | 
This is a formal hearing before the National Labor Relations 
Board in the matter of W. W. Chambers, Co., Inc., Case No. 5-CA-1497. 
The Trial Examiner conducting the hearing is A. Bruce Hunt.) 
I ask counsel and other representatives please to state their 
appearances for the record. | 
MR. KENNEDY: For the general counsel, Thomas W. SREY) 
104 West Baltimore Street, Baltimore, Maryland. 
MR. FOLEY: For the Office Employees International Union No. 2, 
Patrick J. Foley of the law firm of Foley & Foley, Washington Building, 
Washington, D.C. 
MR. CHAMBERS: For the W. W. Chambers Co., Inc., William W. 
Chambers, 1400 Chapin Street, N. W., Washington, D. C. 
* 


* * * * | 
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(General Counsel Exhibits Nos. 1-A 
through 1-G previously marked for 
identification were received in 
evidence.) 


TRIAL EXAMINER: I should inquire at this point, Mr. Chambers, 
whether you are a member of the Bar ? 

MR. CHAMBERS: No, sir; I am not. 

* * a * * 
| BMMETT C. ETHEREDGE (June 8, 1959) 
was called as a witness, and having been previously duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KENNEDY: 
* * * * * 

Q. Where are you employed, Mr. Etheredge? A. For the Office 
Employees International Union, Local No. 2. 

Q. And in what capacity are you employed by that Gasenieattone 
A. Iam business representative. 

Q. Were you so employed during the month of February 1959 ? 
A. Yes. 

Q. While employed by Local 2, did you have any occasion to be- 
come interested or involved with employees of the Chambers Company 
in Washington? A. I did. 

Q. And will you tell us in what manner you became either inter- 
ested or involved? A. On February 16th, a Monday, the president of 
Local 2, John P. Cahill, C-a-h-i-1-1, called me in to his office to tell 
me that he had made arrangements with a gentleman by the name of Mr. 


Crase, an employee of W. W. Chambers Company, for 7:00 o'clock Tues- 


day evening, February 17th. He said that he had a previous commitment 
and wanted to know if I would take over the meeting for that night 
that had been scheduled. 
Q. Did you take over that meeting? A. Yes, I did. 
Q. You say that was on February 17th, 1959? A. The meeting at 


7:00 o'clock in the evening, yes. 

Q. Where was that meeting? A. In our Local 2 office at 1507 M 
Street, Northwest. 

Q. Now at that meeting who were in attendance, who attended the 
meeting? A. There were nine employees of W. W. Chambers present. 

Q. Had you seen any of them before that date? A. No. 

Q. Did you meet anyone in that group who appeared to represent 
the nine of them? A. Yes, Mr. Crase and Mr. Morrison. 

* * * * ‘ * 

Q. At that meeting did any of those in attendance hand in to you 
any authorization, Union cards? A. Yes. 

Q. Who? A. Mr. Crase and Mr. Morrison. 

Q. Anybody else but those two? A. No. | 

Q. How long did that meeting last? A. Until approximately 9:30. 

Q. Without giving us the details of the meeting itself, will you tell 
me whether or not any of those nine present had more to say than others 
or expressed themselves more than others? A. Yes. Mr. Crase and 
Mr. Morrison were the primary spokesmen of the group. | 

Q. After that meeting of February 27th, what, if anything, did you 
do with reference to the organization of the employees of Chambers Com- 
pany ? 

* * * * * 

A. Well, I didn't do anything until 12:35 the next day at which time 
I went to the Funeral Home at 1400 Chapin Street to attempt to see Mr. 
Chambers to ask that he recognize us to represent his employees. 

Q. Did you see Mr. Chambers on that date? A. No, he|was not in. 

Q. Did you do anything further that date? A. Yes. I called his 
office approximately at 5:30 that night. 

* * * * * 

Q. Did Mr. Chambers return the call? A. Yes, he did. 

Q. At what time? A. Approximately 5:45. 

Q. On what date? A. On Wednesday the 18th. 
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Q. That is February 1959? A. February 1959. 

Q. Will you tell us the conversation that you had at that time with 

Mr. Chambers? A. I told Mr. Chambers who I was and my posi- 
tion, and would he recognize us to bargain for his employees. After tell- 
ing him that I had some cards he asked me who had signed the cards, 
the names of some of the people who I intended to represent. I told him 
that those cards were of confidential nature, I could not disclose the 


names of the employees. He said that he could not recognize Local 2 to 


represent them on an anonymous basis. Then I asked him would he con- 
sent to a card check, and since he didn't know what a card check was I 
indicated the exact procedure of giving the cards, that we had to have 
either a priest, rabbi, or minister, and he give his payroll to the same 
person, and if the rabbi, minister or priest were to find that we had the 
majority of his employees that he would say we had a unit and that 
would be it. 

Mr. Chambers declined this procedure. After that I told him the 
only other alternative that we had was to file a petition for an election 
with the NLRB. 

Q. Excuse me. You said after that. Is this still the same conver- 
sation? A. This is still the same conversation, yes. 

I explained in detail how the election would be conducted by an 
official of the Government, that the votes would be secret ballot and if 
we won the election we would be in, if we lost the election we would be 

out, that it would not be on his hands or mine as to what happened. 
He said if that was it, that would be the way it would have to be. I ex- 
plained that we would file the petition for the election since we were 
familiar with the procedure for an election. At that time that was the 
end of our first conversation. 

Q. Now on the following day which would be February 19th, 1959, 
did anything further develop with reference to the employees of Chambers 
Company? A. Yes. FirstI received a telephone call from Mr. Crase 
stating that they had been discharged. 
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Q. At what time was that? A. Approximately 10:00 a.m. 
* * * * * | 

TRIAL EXAMINER: Paragraph 7 of the Complaint alleges that on 
or about February 19th the Respondent discharged Morrison and Crase. 
The answer denies the allegations of that paragraph which are broader 
than I just stated; that is, the paragraph alleges more than the discharge. 
So I ask you, without going into reasons for any discharge, did the 
Respondent discharge those two individuals ? 

MR. CHAMBERS: Correct. 

TRIAL EXAMINER: What was the date of the discharge ? 
MR. CHAMBERS: The date of the discharge was the 19th. 
TRIAL EXAMINER: Has either of those individuals or anyone on 


behalf of either asked you to reinstate them? 
* * * * * 
TRIAL EXAMINER: Let us try the other way. Did Morrison or 
Crase come to you after the discharge and ask for their jobs back? 
MR. CHAMBERS: No, sir. 
TRIAL EXAMINER: Did the Union ever ask you to give them their 
jobs back, or either one of them? 
MR. CHAMBERS: Not that I can recall. | 
* * * * * | 
THE WITNESS: I believe I stated they called me at 10:00 o' clock 
in the morning and told me they had been discharged and I asked them 
to come immediately down to our office at 1507 M Street. 
BY MR. KENNEDY: 
Q. Did they come down? A. Yes, they come down at 10:30 a.m. 
Q. Did they relate to you the events of that morning? A. Yes, 
they did. 
Q. After that, what action if any did you take? A. I called Mr. 


Chambers on the telephone. | 
Q. What did you say to him? A. I told him that Mr. Crase and 
Mr. Morrison were in our office and had stated that they were questioned 
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about their union activity and that they had been discharged. 

Q. Asa result of that conversation what did you do? What action, 
if any, did you take? A. Well, I told him -- 

Q. Not what you told him, what did you do? A. We filed the Un- 
fair Labor Practice Charge. 

* * * * 

MR. KENNEDY: I have no further questions. 

TRIAL EXAMINER: I may have missed something. I thought this 
witness said that he made certain remarks to Mr. Chambers in the 
telephone conversation on February 19th, but I don't recall that the wit- 
ness gave any response by Mr. Chambers. 

MR. KENNEDY: I think his testimony was to the effect that he 
protested the discharge. 

TRIAL EXAMINER: That is right. Did Mr. Chambers say any- 
thing to you? 

THE WITNESS: Yes. 

TRIAL EXAMINER: I think this record should show the witness' 
version of anything said to him in reply. 

MR. KENNEDY: I have no objection to the full conversation. He 
testified in effect he protested. 

TRIAL EXAMINER: What did Mr. Chambers say to you in this 


telephone conversation on ‘the morning of the 19th? 

THE WITNESS: Basically as I stated I told him that they had been 
discharged and Mr. Chambers said that it was coincidental that they had 
been discharged that day, that he felt that their discharge was of no 
affair to Local 2 and no concern to Local 2. He said that they had been 
warned previously about the way they handled the ambulances, of which 


two of them were new and also -- 
TRIAL EXAMINER: Two of the ambulances were new ? 
THE WITNESS: Two of the ambulances were new, yes, sir. 
TRIAL EXAMINER: Does that complete the conversation ? 
THE WITNESS: Yes, sir. I told him it was too coincidental, and 
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we would file an Unfair Labor Practice act. 
* * * * 
CROSS-EXAMINATION 
BY MR. CHAMBERS: 
* * * * * 
Q. All right. But when you called, if you will recall, the evening 
that we talked about this thing it was a little bit indefinite as to my 
accepting the Union; that is, accepting the recognition of the Union or 
not. I mean I didn't give you no I would not accept this recognition or 
yes I would accept it, did I, or did I not? | 
HEARING EXAMINER: Excuse me. Mr. Chambers I think you 
have now inquired about a conversation on the late afternoon of Febru- 
ary 18th. Is that right? | 
MR. CHAMBERS: That is right. | 


TRIAL EXAMINER: In your questions please signify by date 


which conversation you have in mind so the record will be clear. 
MR. CHAMBERS: All right. | 


BY MR. CHAMBERS: | 

Q. The 18th is what I refer to. Was the answer definitely affirma- 
tive or negative regarding recognition? A. On the first issue which 
was to recognize them on an anonymous basis since I could zee supply 
you with the names of any of the people that had signed the cards. On 
the second issue in regards to the card check you said you could not 
agree to the procedure of the card check with the priest having the pay- 
roll and the cards by Local 2. 

Q. That part I admit correct, but the point I am trying to get I 
think there was some sort of a pending conversation between us as to 
letting you know if I would change my mind or if it was possible that we 


could agree to make some sort of an agreement. Is there any time 
that you can recall that I was going to get in touch with you or you were 
going to get in touch with me regarding the matter ata little later time ? 
A. Not to the best of my knowledge. 
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Q. Not to the best of your knowledge. All right. I go back to the 
19th at the call at 10:00 o'clock, the call you referred to that Mr. Crase 
and Mr. Morrison were discharged. I think the first conversation, you 
can correct me if wrong -- that is, that you were calling me down at the 
Union and I told you that I had not made any change in the status as far 
as recognizing the Union until I had certain information. You stated 
then that "I am not calling you in regard to recognition at this time, I 
am calling you in regards to your discharging Mr. Crase and Mr. 
Morrison." Correct or wrong? A. I don't remember if I made that 
statement or not. I know that -- 

* * * * * 

TRIAL EXAMINER: I don't know whether you understand this 
question. As I understand Mr. Chambers he seems to be saying implicitly 
that when he got a call from you on the morning of the 19th, he assumed 
that you were calling for the same reason you had called the preceding 


day, and he told you that he would need some more information, at which 


point you interrupted to say you were not calling about recognition, you 
were calling about the discharge of two employees. Mr. Chambers is 
asking you if that is the way the conversation got under way on the 
morning of the 19th? 

THE WITNESS: Yes, I understand your question. 

TRIAL EXAMINER: If you don't remember that, say so. 


THE WITNESS: I don't remember anything in regard to continuing 
the procedure for recognition. It was only for the discharge of the em- 
ployees that I called that morning. 

TRIAL EXAMINER: You don't remember Mr. Chambers telling 
you that he needed more information ? 

THE WITNESS: No, sir. 

TRIAL EXAMINER: All right. Go ahead, Mr. Chambers. 

BY MR. CHAMBERS: 

Q. Well, as a matter of record I recall the conversation being 

such that led me to believe that this was information that they desired 
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as to my status of recognition. When it was pointed out by -- 
| 


* * * * * | 


MR. CHAMBERS: As I say I believe this conversation on the 19th 
was in regards to the Union recognition which I understood further that 
Mr. Etheredge was calling in regards strictly to the discharge of these 
two personnel. When he did state to me that he was calling and he did 
make it quite clear to me that his conversation was that these men were 
discharged because of their interest in activities pertinent to the Union, 
I said to Mr. Etheredge, I have no knowledge until now that Mr. Crase 
or Mr. Morrison had anything to do with the Union. 

BY MR. CHAMBERS: 

Q. May Iask you, Mr. Etheredge, at this time, did I notjask you 

on the telephone had you given me any knowledge prior to this 
conversation on the 19th that Mr. Crase and Mr. Morrison were con- 
nected in any way, shape or form with the Union? A. You did. 

Q. What was your answer? A. My answer was that I had not dis- 
closed the names of any employees. 

* * * * 

MR. CHAMBERS: No further questions. 

MR. KENNEDY: No further questions. | 

MR. FOLEY: Nothing further. | 

TRIAL EXAMINER: Did you testify as to the number of employees 
who signed Union cards on the 17th of February? 

THE WITNESS: No, sir; I have not as yet. | 

TRIAL EXAMINER: How many employees gave you cards on the 
meeting of the 17th? 

THE WITNESS: Two employees gave me cards. 

TRIAL EXAMINER: Crase and Morrison? 

THE WITNESS: That is right. 

TRIAL EXAMINER: No one else? 

THE WITNESS: No one else. 

TRIAL EXAMINER: That is all. 
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MR. KENNEDY: I have something to clarify that. 
REDIRECT EXAMINATION 
BY MR. KENNEDY: 
Q. You just testified that two employees gave you cards? A. That 


is right. 

Q. Were they cards of their own, or did they include cards from 
other people? A. They were cards of their own and also included cards 
of other people. 

TRIAL EXAMINER: That is a very good point, Mr. Kennedy. I 

understood this witness to testify on direct examination that he got 
cards from two persons, Crase and Morrison, and I inferred erroneously 
it now develops that he had only two cards. 

* * * ak * 
ROBERT E. TOLSON (June 8, 1959) 
was called as a witness, and having been previously duly sworn was 
examined and testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. KENNEDY: 

Q. Where are you employed, Mr. Tolson? A. 1400 Chapin Street, 

Northwest. 

Q. For whom? A. Chambers. 

Q. That is the address of Chambers’ Funeral Home? A. Yes. 

Q. In what capacity are you employed there? What is your job? 
A. Assistant general manager. 

Q. Were you in that capacity during the full month of February 
1959? A. No. 

Q. Well, specifically, on the 18th of February, 1959? A. Iwas 
stationed at 3072 M Street Northwest. That is Chambers' Georgetown 
Funeral Home. 

Q. And that is in Georgetown? A. Washington, D.C. 

TRIAL EXAMINER: What was your position? 
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THE WITNESS: Still assistant general manager, but different 
office headquarters. | 
BY MR. KENNEDY: | 
Q. Calling your attention to the date of February 18th, which was 
a Wednesday, February 18th, 1959, did you have a conversation with 
Mr. Chambers relative to union organization? A. That particular even- 
ing I came over to the 1400 Chapin Street office. I know it is a little 
confusing to you but at 4:00 o'clock that evening I went to dinner and then 
came over to the main office at six, which required me in the 
evening to leave the Georgetown office. Mr. Chambers contacted me 
there that evening when I came in there reporting in from dinner. 
Q. Will you tell us what was said by Mr. Chambers? A, When 
Mr. Chambers related to me that he had been contacted by a member of 
the local union and wanted to know if I had heard anything previous to 
that and I told him absolutely no, that that was the first time I had ever 
heard anything about it, was when he was telling me out of his lips at 
that time. 
Q. Did he direct or ask you to do anything with reference to find- 
ing out more about it? A. No. The only thing he said to me, are you 
sure you have not? I said I have not heard one word. He said] you have 
not heard anything? I said no. He said did Mr. Echols hear anything ? 
I said no he had not either. So that was the first time that I had heard 
anything, was that evening. 
Q. Well, how long did you stay at the Funeral Home that evening ? 
A. Up until 10:00 o'clock, sir. 
Q. From six until ten o'clock the day of February 18th, did you 
question the employees there? A. No, we didn't question them. I just 
inquired and talked with them. The men were all talking about it and 
that was the point of conversation. Talking to the men llasked if 
any members had been down to the meeting, because it was getting to be 
gossip then around the place about the union activities. 
Q. So you did ask the employees about the meeting? A, We were 
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just asking if anybody attended the union meeting and no one seemed to 


know anything about it at that particular time. 

TRIAL EXAMINER: Mr. Kennedy, I should suggest, if you like, 
that you just have the witness tell us of events that evening. I don't 
understand his last answer. 

MR. KENNEDY: I will re-phrase the question. 

BY MR. KENNEDY: 

Q. Will you tell us what did take place on the evening of February 
18th at the Funeral Home where you were employed? 

TRIAL EXAMINER: Now take it chronologically. 

THE WITNESS: When I first arrived there, Mr. Chambers con- 
tacted me and wanted to know if I had heard of anything pertaining to 
the men forming a union. I said absolutely no. That was the first time 
I had heard anything about it. So that was all that was said. Later on in 
the evening when the men were coming back from their dinners we got 

talking to them about the others -- I did, not Mr. Chambers, he had gone 
home. Iasked them if any of those boys had attended any union meeting. 
I asked them that point-blank, if you want me to put that in the record. 

They said that they knew of two men who had gone to the union 
meeting. One was I believe in a deposition I gave Mr. Walsh, I said 
Mr. Porter and a Mr. Salisbury. 

TRIAL EXAMINER: You mean someone told you that Porter and 
Salisbury had gone on toa meeting ? 

THE WITNESS: To a union meeting. 

BY MR. KENNEDY: 

Q. You asked Porter himself, didn't you? A. Yes. He was sit- 
ting there in the office and I asked him. 

Q. In your conversation with Mr. Chambers, did he tell you any- 
thing about what he had learned from any employees? A. No. 

Q. Did you mention a man named Howard? A. As you know, Mr. 
Chambers, I don't know whether you know it or not, but he lives below 
our Riverdale, Maryland, funeral home. 
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MR. CHAMBERS: May I interrupt? 
TRIAL EXAMINER: Go ahead. 
MR. CHAMBERS: I believe this is relative to a different conversa- 
tion, relative to a conversation of Howard that Mr. Tolson is going to 
testify to, not particular to this time and date. If you want those dates 
correctly I don't think this is in order at this time. 
TRIAL EXAMINER: Well, Mr. Kennedy may know what you have 
in mind, I don't. 
MR. CHAMBERS: No conversation regarding Mr. Howard on that 
date, was there Mr. Kennedy ? 
MR. KENNEDY: Iam asking this witness whether on the night of 
February 18th whether or not Mr. Chambers mentioned an employee by 
the name of Howard in connection with the union meeting ? 
THE WITNESS: No, to the best of my knowledge. 
BY MR. KENNEDY: 


Q. Did you have a later conversation with Mr. Chambers on the 
night of February 18th? A. No, sir. | 

Q. Did Mr. Chambers call you from the Riverdale funeral home 
and ask what you had learned? A. No. He calls in the evening always. 


Q. Did he call you on that evening? A. I can't recall, Mr. 
Kennedy, whether he did or not. He calls in, he usually makes ita 
point to call every evening from his residence to find out what is going 
on and check on his business. | 

Q. Well, you gave a signed statement to Mr. Walsh during the 
investigation of this case, didn't you? A. Yes, sir. 

Q. I hand you this four-page yellow sheet and ask you if that is 
the statement that you signed for Mr. Walsh? 

TRIAL EXAMINER: Has Mr. Chambers seen it? | 

MR. CHAMBERS: No. | 

TRIAL EXAMINER: You can read it over his shoulder or counsel 
may give you a typewritten copy. May I have a copy, please, Mr. Kennedy ? 


(Document handed to Trial Examiner.) 
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MR. KENNEDY: I have a copy here which I am now handing Mr. 
Chambers. 

MR. CHAMBERS: Thank you. 

TRIAL EXAMINER: We will recess for five minutes. 

(At this point a short recess was taken.) 

TRIAL EXAMINER: The hearing will come to order. Now you 
have looked at the affidavit? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Go ahead, Mr. Kennedy. 

BY MR. KENNEDY: 

Q. Let me ask you again now that you have had an opportunity to 
look at that, does that refresh your recollection, Mr. Tolson, as to what 
took place on February 18th? A. Yes. 

Q. Again did you have a second conversation with Mr. Chambers 
late on February 18th? A. Not thatI can recall, sir. 

Q. Well, you made a statement in the affidavit, Mr. Tolson, and 
you have the original in front of you, which says, ''On the night of Feb- 
ruary 18 Chambers called me from the Riverdale funeral home which 
is near his residence. He asked me what I had found out about the union. 
I told him I had learned there was a meeting but that was about all.” 

Is that a true statement in there, Mr. Tolson? 

THE EXAMINER: Let him find it first. 

THE WITNESS: Well, like I said, Mr. Kennedy, keeping these 
dates and everything, possibly to the best of my knowledge he could have 
called me on February 18. As I said it is a practice that he calls me 
every evening and naturally the union being something new we discussed 
it. He asked me if I found anything about what men had been to the meet- 
ing and like that. I told him no, to the best of my ability, only for what 
I had already related here in this conversation. 

BY MR. KENNEDY: 

Q. All right. Now let me ask you this. In one of the two conversa- 

tions you had with Mr. Chambers on the night of the 18th, did he mention 
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that he had talked and learned something about the union from a Mr. 
Howard? A. No, sir. 

Q. Well, again, just about the middle of the affidavit that you 
have in front of you, Mr. Tolson, I refer to the one paragraph sentence 
which states, 'Mr. Chambers told me only one employee stated outright 
that he was at the meeting, that was Howard who works at our (River- 
dale, Maryland, home." A. That is right. 

Q. Is that an accurate statement? A. Yes, sir; but that state- 
ment was not made to the best of my knowledge on Wednesday the 18th. 
That was subsequent. 

Q. Subsequent to what? A. After, I think it was around Thursday 
or Friday that I heard that. | 

Q. That you heard that from Mr. Chambers ? A. Yes, sir. 

Q. Did Mr. Chambers tell you when he had learned from Howard 
the matter about the union meeting? A. Yes, he told me. It was either 
Thursday or Friday, because I asked him about it when I saw him those 
days if he had talked to Howard, that Howard had been to the meeting. 

TRIAL EXAMINER: Thursday was the 19th. | 

THE WITNESS: Yes, sir. 

MR. KENNEDY: I have no further questions. 

TRIAL EXAMINER: Mr. Foley? 

MR. FOLEY: I have no questions at this time. 

TRIAL EXAMINER: Mr. Chambers? 

CROSS-EXAMINATION 
BY MR. CHAMBERS: 
* * * * * 

Q. Mr. Tolson, let me ask you this. You stated for the record 
that on the evening of the 18th that I asked you did you have any knowl- 
edge of anyone being with or connected with the union at which time you 


stated you did not know of anything, it was news to you all the way 
around, is that correct? A. Right. 
Q. Further, Mr. Tolson, when I left you at that time as far as you 
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know I had no further conversation with you that day, that further even- 
ing of the 18th, is that correct, sir? A. Well, Mr. Chambers, you know 
you call in the evenings there in the funeral home and there is a possi- 
bility that you on the date of the 18th could have called me in the main 
office on the phone. 

Q@. Let me ask'you one other question. At the time we had the 
conversation on the 18th, did I direct you to make any inquiries as to 
who was interested in a union or not? A. Well, no, not directly, Mr. 
Chambers. 

Q. Were you making this inquiry for your own information or for 
the company's information? A. Iwas trying to find out in a way as to 
what men and how many men were going to be affiliated with the union 
meeting that had taken place. 

Q. The question is, where you finding this information out for your 
information, your personal information or for the company's information? 


A. I was just trying to find it out for my own personal interest. 
* * * * * 


' -(PRIAL EXAMINER: Mr. Tolson, how many employees did you 
talk with on the evening of February 18th? 
THE WITNESS: About five or six who happened to be there that 
evening when I got there and who were on that evening at work. 
TRIAL EXAMINER: You gave three names of Coppers, Porter and 
Salisbury. Were they among the five or six? 
THE WITNESS: Yes. Then there was another gentleman there at 


that time, 2 Mr. Allen who is no longer with the company. He resigned 
from our company and went to another occupation. 

TRIAL EXAMINER: Well, that is four. Did you talk with them in 
a group or individually ? 

THE WITNESS: Well, two or three of them were there if I remem- 
ber right, at that time but during the course of the evening the other men 
when they were coming in off different duties, I talked to them. In fact, 


everyone was talking about it. I didn't have to venture the conversation. 
* * * * * 


21 


BY MR. CHAMBERS: 
Q. When this conversation started, Mr. Tolson, who started it with 
this group of men? Did you start the questioning of the men or did the 
men talking about it lead you into the conversation? Which is which? 
It is rather important. A. Well, it could be six of one and half a dozen 
of the other. We were all discussing it as a group. 
Q. In other words, you were not -- A. It is hard to say whether I 
was the instigator or they were. We were all discussing it. 
* * * ok * 
GARYTON C. ECHOLS | 
was called as a witness, and having been previously duly sworn was 


examined and testified as follows: 
TRIAL EXAMINER: Give us your name and address please. 
THE WITNESS: Garyton C. Echols. That is spelled G-a-r-y-t-o-n 
C. E-c-h-o-l-s. My business address is 1400 Chapin Street, Northwest. 
I am the general manager of W. W. Chambers Co., Inc. | 
* * * * * | 
THE WITNESS: Thank you. May I say something? Mr. Walsh 
came up to our office and got from me a deposition, the same|I presume 


as he did from Mr. Tolson. If Mr. Kennedy is going to question me 
along the lines of my deposition here, you know, my testimony, there is 
really nothing more I can recollect to the situation other than what was 
actually taken from me at that time by Mr. Walsh. Unless there is some- 
thing else other than what I made the statement at that time, you see. 
DIRECT EXAMINATION 
BY MR. KENNEDY: 
Q. Let me hand you this statement, Mr. Echols, and ask you if that 
is what your testimony would be right now? A. Yes. | 


Q. You have had an opportunity to read it fully this morning ? 


A. Yes, I read it this morning. However, if you are going to pick any 
certain things out, I mean I would like to refer to it. 
Q. No, I think -- 
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TRIAL EXAMINER: Wait a minute. Does Mr. Chambers have a 
copy of this ? 

MR. CHAMBERS: I never saw a copy of it. 

TRIAL EXAMINER: Will you give a copy to Mr. Chambers now 
that the original has been shown to the witness. Give me a copy also, 


and we will have a five minute recess. 
* * * * * 


MR. KENNEDY: In the interest of saving time, Mr. Examiner, I 

am going to ask that the court reporter mark as General Counsel's 
Exhibit 2 a five-page affidavit signed by Garyton C. Echols and sworn to 
on the 8th day of April, 1959. 


(General Counsel's Exhibit No. 2 
was marked for identification.) 


MR. KENNEDY: I offer in evidence General Counsel's Exhibit 2. 

TRIAL EXAMINER: Any objection: 

MR. CHAMBERS: I have a question, Mr. Hunt. There is no 
specific dates of conversation. This is just a general conversation in 
this particular affidavit stating various things, but there is nothing 
specific. We want to establish a specific conversation, a specific date, 
and so forth. There is nothing in this thing that I can see, it is just a lot 
of mumbo-jumbo talk to me. 

MR. KENNEDY: Mr. Examiner, I would like to suggest that Mr. 
Chambers of course has the right to cross-examine the witness and he 
may bring out any detail that he seeks. 

TRIAL EXAMINER: Mr. Chambers, as I understand it Mr. Kennedy 
is asking this witness whether if the witness were asked particular ques- 
tions the witness would give answers in accord with the affidavit, and 
the witness testified that his answers would be in accord with this affi- 
davit. Mr. Kennedy then has it marked as an exhibit, and he offers it in 
lieu of asking questions of this witness and getting detailed answers. 

Now do you have any objection to that procedure ? 

MR. CHAMBERS: I object to it, Mr. Hunt, for the simple reason, 
what is the specific question? I would rather have the question directed 


and the question answered. 

TRIAL EXAMINER: All right. Ask your questions, Mr. Kennedy. 

MR. KENNEDY: Are you rejecting my offer, Mr. Examiner ? 

TRIAL EXAMINER: Yes. I would rather hear the witness. You 
may have occasion to offer the affidavit for other purposes, but Iwill 
not receive it in lieu of interrogation of the witness. That was the only 
basis for the offer. | 

MR. KENNEDY: All right. 

BY MR. KENNEDY: 

Q. You may wish to refer to what is now General Counsel's Ex- 
hibit 2 for identification, Mr. Echols, which is the affidavit you gave on 
April 8th, 1959. You have told us that you were employed by Chambers 
and that your title is the general manager. I will now ask you specifically 
if on the night of February 18, 1959, Wednesday, whether you had any 
conversation with Mr. Chambers concerning the union organization of 
his employees? A. On February 18, around approximately 5:30 p-m., 
Mr. Chambers came downstairs and asked me if I knew anything about 


the men organizing a union. I told him no, I knew nothing about it. Is 
that what you want to know ? | 
Q. Yes. Did he ask you to make inquiry among the employees ? 


A. He didn't ask me to make any inquiries or find out anything about it, 
no. | 
Q. Well, referring to your affidavit which you may wish to refer 
to to refresh your recollection, referring specifically to the part of the 
sentence reading, 'He told me he would appreciate it if I would inquire 
among the employees about the union," -- A. That was not on the 18th, 
that was a later date that he asked me that. I thought you were referring 
to the 18th. | 
TRIAL EXAMINER: On what date did he ask you? 
THE WITNESS: I think it was the 19th he asked me if I had found 
out anything from the employees who was or who was not interested in 


a union. 
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BY MR. KENNEDY: 
Q. On the 18th, the Wednesday, did you make inquiry of any of 
the employees? A. No, because we were changing shifts just about that 
time. As Mr. Tolson was coming on duty, I was leaving. I left the build- 
ing at 5:30 and Mr. Tolson came in and took over. 
Q. Did you on the following morning, Thursday the 19th, make any 


inquiries regarding the union organization? A. The morning of the 19th 


everybody was talking about it from the porter clean down. I mean there 
was a complete conversation about it. 

Q. Specifically, did you make inquiry of any of the employees ? 

A. You mean did I go to a man direct and say are you or are you not 
interested in a union? No. 

Q. Either direct or indirect did you ask any employees whether 
they had signed a union card or had attended a union meeting? A. Well, 
it was more or less voluntary on their part. Some said they attended a 
meeting and didn’t sign. I didn't find one man that attended the meeting 
and did sign. I mean when you get in a big office, you have a group of 
employees in there and you are dispatching them and sending them out, 
every three or four people talked at one time and it was just a general 
conversation with all of the employees. 

Q. Well, refer again to your affidavit. You have read it and have 
testified that the statements in here are accurate and exactly as you 
have testified today, so let me read this section and ask if this is not so. 
I am now quoting from the middle of your affidavit, beginning of the para- 
graph, reading as follows: 

"On February 18th, 1959, if this was the day Mr. Chambers 
got a call from the Union, Chambers asked me if I knew anything 
about a union. This was about 5:30 p.m. He said he had just 
received a call from the Union claiming all the employees wanted 
2 union. I told him I had not heard anything about a union. He told me 
he would appreciate it if Iwould inquire among the employees about 
the union. I went off duty at 6:00 p.m., that evening. The next 
morning I went to about six employees and asked if they had signed 
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a union card or attended a union meeting." 
Is that an accurate statement? A. If that is the aatement I made 
at the time, it must be. 
Q. Do you say today -- | 
TRIAL EXAMINER: He is asking you about your recollection now. 
THE WITNESS: I guess to my recollection I did do just what this 
thing says. | 
TRIAL EXAMINER: Mr. Echols, do you recall talking to about 
six employees on the morning of February 19th? 
THE WITNESS: At 8:30 in the morning, sir, we have twelve men 
in a room no bigger than this size that we have to dispatch and it is kind 


of a business office, you know. It was not quite as big as this room, and 
when the -- | 

TRIAL EXAMINER: You are talking about fifteen feet square? ? 

THE WITNESS: Yes, sir. | 

TRIAL EXAMINER: Go ahead. 

THE WITNESS: There were about twelve men in there, and about 
six of them did enter into conversation and I asked them questions about 
it. Naturally I was interested in it, I asked some of them questions and 
they volunteered information. | 

* * * * 
TRIAL EXAMINER: What did you ask them ? 
THE WITNESS: I said are you men interested in joining with a 


union? That was the question I asked them. 


* * * * 


CROSS-EXAMINATION 
BY MR. CHAMBERS: 

Q. Mr. Echols, in giving this particular testimony you stated that 
on the 18th of February at approximately 5:30 p.m., that I questioned 
you regarding any knowledge of the formation of a union and your answer 
was that you knew nothing at that particular time. Now let me ask you 
this question. Did I direct you to inquire as to union activities and to 
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report to me anything of that nature? A. On the 18th, no. 

Q. On the 19th I believe that your statement indicates that you 
questioned six employees, you say the next morning you questioned six 
employees. Did you question those employees because you were directed 
to do so in the official capacity of the company or were you questioning 
those employees for your own personal information? A. I questioned 
them because of my own personal information because as I say next 
morning it was the topic of conversation, and we could not help but talk 
about it with twelve employees in the room yapping about it. I discussed 
it. I did it on my own. I didn't do it under your direction if that is what 
you are referring to. 

MR. CHAMBERS: I have no further questions. 

REDIRECT EXAMINATION 
BY MR. KENNEDY: 

Q. Mr. Echols, getting back now to the 18th, was it not on the 
night of the 18th that Mr. Chambers said to you, and I quote from your 
affidavit, "He told me he would appreciate it if I would inquire among 


the employees about the union"? A. I don't recollect. 


Q. You now do not recollect. Let me ask you this. At the time 

you gave this statement you had full recollection at that time, is 
that correct? A. Mr. Walsh came up to my office, I was terrifically 
busy, and Mr. Chambers asked me to cooperate and do anything I could 
with Mr. Walsh to give him as much information as I knew. I mean the 
place was operating just like Union Station and he got me in this back 
room and asked me 2 lot of questions and things of that nature, and I 
tried at that time to help him out and give him as much information as 
I could. 

Q. All right. I will ask you again. You have the statement before 
you, does it contain matter that was true at the time you signed it? 
A. I said in here, his questions to me at that time, he said that I would 
inquire. I told him I had not heard anything about a union. "He told me 
he would appreciate it if I would inquire among the employees about the 
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union."" I would like to separate these two things. I mean at the time 
Mr. Chambers talked to me as I was getting ready to go off duty he 
asked me about a union. Now about this other part, about him asking me 
to inquire about the union, that came at a later time. I think it;was the 
evening of the 19th he came to me and asked me to inquire andl see if I 
could find out if the men were really interested in a union or whether 
they were not. 
Q. But you did in fact on the morning of the 19th talk to people ? 
A. Yes, I talked to them. | 
Q. Was that not on the basis -~ A. I did that unauthorized or him 
asking me. He didn't ask me to inquire about it until the evening of the 
19th. On the 19th, the morning of the 19th, I did it on my own, but on the 
evening of the 19th he did come to me and he said, Echols, will you find 


out if these men are actually interested in a union and so forth? And at 
that time we had a conversation on the 19th about who was and who was 
not. | 

Q. Who was or was not what? A. Interested in joining |with a 


union or interested in the -- | 


Q. You mean you knew who was or was not interested? | A. Imy- 


self on the morning of the 19th, I made inquiries of the men that were on 
duty and had come to work. On the 19th he asked me and then I told him 
that -- on the evening of the 19th he asked me, he said can you find out 
what is going on? I don't know what the employees want or wie is in- 
terested or who is not. I said yes, I can give you some information, and 
we did have a conversation on that evening of the 19th relative to what 
I found out on it on my own, not as a direction but on the morning of the 
19th what I found out from the employees who were on duty at that time. 
Q. Did you follow through on Mr. Chambers’ request whenever he 
made it? A. I had already done the job. He didn't have to direct me. 
I had reported to him right then and there, with the conversations with 
the men on the morning of the 19th. That is, I reported that evening to 
him when he asked me. 
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Q. What time did you get to your place of employment on the 
morning of the 19th? A. I was there about 8:00 o'clock. 

Q. Are you a member of the Board of Directors, Mr. Echols? 
A. Of the W. W. Chambers Co., Inc., funeral business, Iam vice- 
president of the corporation. 

Q. Are you also on the Board of Directors, member? A. Iam 
on the Board of Directors of the W. W. Chambers Co., Inc. We have a 
board where we decide, I mean, you know raises and policies and things. 

TRIAL EXAMINER: You mentioned such a board. Is that the 
Board of Directors or is it another board? 

THE WITNESS: It is the Board of Directors. 

TRIAL EXAMINER: It is the Board of Directors who voted $5 
increase for Crase? 

THE WITNESS: That is correct. 

BY MR. KENNEDY: 

Q. Who is on that board? A. Mr. Chambers is the Chairman, 
Mr. Joseph Treadway, Mr. Chanfelt, Mr. Tolson, and myself, and Mr. 
Crosby. 

Q. Now do Mr. Treadway, Mr. Chanfelt and Mr. Crosby actively 


engage themselves in the operations of the company? A. Yes. 


Q. Now about'these funeral homes, as a matter of clearing up 
some information and as vice-president you should be able to tell us of 
the locations of these. Let me ask you, do you have one of your funeral 
homes in the State of Maryland? A. Yes, sir. 

Q. And is it a funeral home where funerals are conducted? 

A. Yes, sir. 
Q. Do you have any embalming done there or anything? A. Yes, 


Q. In addition you have the operations in the District, is that 
correct? A. Yes, sir. 
MR. KENNEDY: Nothing further. 
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RECROSS EXAMINATION 
BY MR. CHAMBERS: 
Q. Mr. Echols, in any of these conversations from the 18th on 


through to the present time, did you have any knowledge |of Mr. 
Craseor Mr. Morrison being connected in any way, shape or form with 
the Union? A. On the 18th or 19th of February, neither of those dates 


did I know of any connection with any union insofar as Mr. Crase or 


Mr. Morrison were concerned. 
Q. When did you find out that Mr. Crase and Mr. Morrison did 
have any affiliation with the Union? A. I didn't find out anything about 
it actually until Mr. Crase himself called me on the phone and told me. 
Q. When did he call you, what date? A. I think it is in my 
deposition. | 
Q. Idon't believe so. A. "Mr. Crase called me a few days 
later. He said he was fired because of the Union." | 
TRIAL EXAMINER: A few days after the 19th. You have answered 
his question. 
MR. CHAMBERS: I have no further questions. | 
MR. KENNEDY: Nothing further. 
TRIAL EXAMINER: In connection with the inquiry of the witness 
by Mr. Kennedy concerning operations in Maryland, the record discloses 
a conflict between the complaint and the answer. The record should show 
that before the hearing was called to order this morning Mr. Chambers 
stated that because of some technical matter in the law of Maryland 
governing persons in his business that he looks upon himself as 
operating in Maryland in an individual capacity whereas the corporation 
operates in the District of Columbia. | 
Mr. Chambers has not showed me the particular law and I do not 
understand the point clearly. I am not, however, of the opinion that it 
is material here because I understand that all alleged Unfair Labor 
practices, if they occurred, occurred entirely within the District. I 
believe, however, Mr. Chambers, you did state that the corporation 
files an income tax return with the State of Maryland? 
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MR. CHAMBERS: Not with the State of Maryland, no, sir; with 
the District of Columbia only. In Maryland we do not file a corporation 
return, it is not accepted by the State of Maryland. They do not recognize 
it as a corporation. 

TRIAL EXAMINER: I certainly misunderstood that part of our 
conversation before the hearing was called to order this morning. 

MR. CHAMBERS: I am sorry, sir. 

TRIAL EXAMINER: I understood you to say that the corporation 
filed its own tax return in the State of Maryland. 

MR. CHAMBERS: Well to be perfectly frank with you, Mr. Hunt, 
it is a complicated deal, and I don't want to state one way or the other 
to be wrong. 

54 TRIAL EXAMINER: All right. 

Mr. Echols, this $5 increase to Crase was an increase per week, 
per month, or what? 

THE WITNESS: That was ona weekly basis. 

TRIAL EXAMINER: On the morning of the 19th -- . 

THE WITNESS: Excuse me, Sir. Could I clear just one little 
thing about this raise situation? 

TRIAL EXAMINER: Yes. 

THE WITNESS: We have a policy in our company where periodically, 
in other words, every six months, I mean we will go over a complete sheet 
of the entire payroll list that is working in the funeral business, and we 
will discuss each employee individually as to their merit, their qualifica- 


tions, their ability, their interest in the business and so forth, and many 


times we give them increases without even their asking for it. 

Now, in Mr. Crase's particular instance, I mean if you want to 
pinpoint it right down there, Mr. Crase wrote a letter to the Board ask~- 
ing for a rise. When he wrote a letter asking for an increase in salary, 
that letter was submitted by me to the Board, because he was working 
under me at the main office. I submitted it to the Board, and the Board 


acted on it favorably at that time because he asked for it in writing. 
* * * * * 
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55 TRIAL EXAMINER: Mr. Echols, on the morning of the 19th you 
talked with some employees and inquired if they had attended the union 

meeting or signed cards? 
THE WITNESS: That is right. 
TRIAL EXAMINER: Was Crase or Morrison present? 
THE WITNESS: Not on the 19th; no, sir. Those men -~ 
TRIAL EXAMINER: You have answered me. 

THE WITNESS: Yes. 

TRIAL EXAMINER: Do you remember the response of 
employee to your questions? | 
THE WITNESS: You mean some of their conversation ba ck and 
forth, chit-chat that we were having? | 
TRIAL EXAMINER: All right, but particularly in answer to your 


questions if you can remember an answer or what you call chit-chat and 


56 tell us what was said, and identify each speaker. | 
THE WITNESS: Well, I remember talking to Salisbury about it 
and he told me that he received a phone call at his residence Iby Mr. 
Morrison telling him that he had better go along with the unign activities 
and sign the card and join up, and that if he did not do it that he would 
receive some bodily harm. Mr. Howard told me that he had been contacted 
by phone and that he had been told that he better go along with the activities. 
TRIAL EXAMINER: Did Howard tell you who had contacted him by 
phone? 
THE WITNESS: I am just trying to think if I could naile you names. 
If I recall, I think he said that Crase had contacted him, the pest I can 
recollect. Or it could have been Morrison, I don't know. I don't recol- 


lect. It was one or the other. 
MR. KENNEDY: Mr. Examiner, in the course of aided conversa- 
tions I move at this time to strike that portion of it which is pure hear- 
say involved in the statements made by those with whom Mr; Echols had 
conversation. | 
TRIAL EXAMINER: I will not strike any portion of the testimony 
of the witness. I will rule, however, that the testimony of this witness 
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to the effect that Salisbury attributed a threat to Morrison is not 
competent to establish a threat. Is that what you have in mind? 

MR. KENNEDY: That is what I had in mind. 

TRIAL EXAMINER: You have recalled responses by Salisbury 
and Howard. Do you recall any more? 

THE WITNESS: And Mr. Porter told me that he thought that a 
union would be a good thing. The rest of the men that I recall in the 
room, that accounts for three of the twelve. The rest of the men told 
me that they were not interested and were satisfied with the present 
working conditions and management. 

* * * * 
BERNARD CRASE (June 8, 1959) 
was called as a witness, and having been previously duly sworn was 
examined and testified as follows: 

TRIAL EXAMINER: Give your name and address, please. 

THE WITNESS: My name is Bernard Crase. I live at 714 North 
West Street in the city of Falls Church, Virginia. 

DIRECT EXAMINATION 
BY MR. KENNEDY: 

Q. Were you ever employed by the W. W. Chambers Company, 
Mr. Crase? A. Yes, Iwas. 

Q. When were you employed by them? A. July 1949 until I was 
discharged February 19 this year. 

Q. You were employed as what? A. At the time of my discharge 
licensed mortician. 

Q. Now during your employment with the company, and I take you 
back to approximately 1953, were you then involved in any way in an 
effort to unionize the employees? A. Yes, I was involved in some union 

activity around in 1953. 

Q. At that time did you have any conversation with Mr. Chambers 
concerning that activity? A. Yes, I did. 

Q. What was said to you by Mr. Chambers? A. Mr. Chambers 


called me to his office and talked to me. Conversation was principally 
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to the effect -- he told me if I wanted to stay an employee of the company 
and wanted to get along in the company I must forget anything about the 
union or union activity. 

Q. Now calling your attention to this year 1959, first cart of this 
year, did you again become involved in any way in an effort to! unionize 
the employees of Chambers Company? A. Yes, I did. 

Q. When was that? A. The first contact I had was in January 
this year. 

Q. Of 1959? A. Of 1959. 

Q. Will you describe that contact as you call it? <A. I}contacted 
by letter and by phone the headquarters AFL-CIO in Baltimore, Maryland. 

Q. What resulted from that contact? A. It resulted in them 
appointing a representative to contact me locally by phone who arranged 
a meeting in his home to discuss the possibility of organizing) a union. 

. What was that man's name? A. Mr. Lorden, L-o-r-d-e-n. 

. Did you meet Mr. Lordenin his home? A. Yes, I did. 

. When? A. That was on the 13th at approximately six p.m. 

. Thirteenth of what? A. February. | 

. February 13th? A. Yes, sir. 

. 1959? A. Yes. 

. Was anyone with you when you met Mr. Lorden at his home? 
A. Yes, Mr. Morrison. 

Q. Is that Duane Morrison, the man sitting here? A. Yes. 

Q. Were there any others besides youtwo? A. No, sir. 

Q. Asa result of that meeting did you receive any union cards? 
A. Yes, we received a number of union cards. 

Q. From whom? A. From Mr. Lorden. 

Q. Did both of you receive a supply? A. Yes. | 

Q. WhenI say you, you and Mr. Morrison? A. Yes, ye did. 

Q. What did you do with the cards that you received? | A. Most 


of mine were signed by employees of the W. W. Chambers Company, 
| 


including myself. 
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Q. What did you do with those cards? A. Iturned them over on 
February 17th at a meeting in Local No. 2's office to Mr. Etheredge. 


Q. How did you happen to attend that meeting? A. I set a meet- 
ing by telephone with Mr. Cahill, the president of that Local, for that p.m. 

Q. How many employees of Chambers attended that meeting? 

A. Nine. 

Q. That included you and Mr. Morrison? A. That is correct. 

Q. Now on the day following that meeting which would be February 
18th, 1959, a Wednesday, did you go to work that day? <A. Yes, I did. 

I reported to work about 8:30 a.m., normal work day. 
Q. Was there anything different occurred during that day? 
A. It was uneventful, normal, routine. 
62 Q. Calling your attention to the following day which would be 
Thursday, February 19th, 1959, did you go to work that day? A. Yes, 
I did. 

Q. At what time? A. At the normal hour, 8:30 a.m., approximately. 

Q. During the morning of Thursday February 19th, 1959, did any- 
thing unusual take place? A. Yes, it did. I answered the telephone, 
local intercommunicating phone system. The phone rang and I answered 
it. Mr. Chambers was on the phone. He said Crase will you come up to 
my office, I want to see you. 

Q. What time of the morning was that? A. That was approximately 
9:30 a.m. 

@. What did you do then? A. I proceeded to his office. 

Q. And who was there when you got there? A. Mr. Chambers 
only. 

Q. Well, will you describe that interview with Mr. Chambers on 
the morning of February 19th, 1959? A. As I entered his door he told 
me to close the door and sit down, which I did. He told me to tell him 
about the union activities. I said there was not much I could tell him 
about it. He says, well I want to know about it, what is your involvement 
and so forth. I told him that I was personally involved, had been with the 
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local union man and had talked to him. Other than that I could not 
tell him anything. He said I have had no trouble getting my questions 
answered, I have people that are loyal to me; he had employees, other 
employees of the organization who were loyal, he knew all about the 
union and my activities. | 
Q. Was there anything else? A. Our conversation centered 
principally on the union and the union activities. | 
TRIAL EXAMINER: Wait a minute. Tell us not that the conversa- 
tion was centered on a subject matter, tell us instead what you said and 
what Mr. Chambers said insofar as you remember. | 
THE WITNESS: Mr. Chanbers asked me what men were involved. 
I gave him evasive answers. 
BY MR. KENNEDY: 
Q. Tell us what was your answer. Tell us what each ohe said. 
A. Mr. Chambers said what men are involved. I said I can't |tell too 
much, apparently you know more about it than Ido. He said aes Ido. 
So he said, well Crase, I am going to have to let you go, principally 
three things he could not tolerate in the business. Being dishonest or a 
thief was one, being untrue to your wife was two, or being disloyal. He 
said you are neither one of the first two, you are neither disloyal to 
your wife that I know of, you are not a thief or dishonest. He 
said you have been disloyal to me. However, he said, I know \you won't 
have any trouble getting a job with your experience and background. If 
you have anyone to go to, call me and I will give you a good recommenda- 


tion. 


So I walked over to his desk and I said I will shake your hand and 
bid you good-bye and thank you for employing me for all these years and 


I am sorry this had to happen, but it is just one of those things. He said, 
well you can do what you want to about it, and I bid him good-bye. 
Q. Did you receive a check at that time? A. Yes, he; gave me 
my pay check. | 
Q. At what point in the conversation? A. Right at the last part 
of it. 


36 

Q. Do you recall the gross amount of that check? A. Yes, Ido, 
it was $95. 

Q. What had all your previous checks been? A. $90 gross. 
That check contained a $5 a week increase in pay. 

Q. How did you happen to get that raise? A. Wrote a letter to 
the Board of Directors requesting a raise in pay. 

*  * * * * 
65 Q. Was it the procedure to write a letter in order to get a raise? 

A. Yes, it was. 

Q. Had you ever previously written a letter for a raise? <A. Yes, 
I had written several. 

Q. Had you been granted them? A. No, sir. 

Q. Is this the first one that was granted? A. It was one of the 
few. 

Q. Out of how many times you applied? A. Practically, I say at 
least ten. 

TRIAL EXAMINER: Well, I noticed at the luncheon recess a news- 
paper reporter was interested in asking Mr. Chambers if it was true that 


all the employee had to do to get a raise was to write a letter. The 
reporter is not here now. I am wondering whether the article, if it is 


in the morning paper, will have anything to that effect in it. 

MR. KENNEDY: Well, what Mr. Chambers tells the newspaper 
reporter is between him and the reporter. 

MR. CHAMBERS: I didn't say anything. 

TRIAL EXAMINER: The reporter had heard the testimony this 
morning. 

BY MR. KENNEDY: 

Q. What did you do after your conversation with Mr. Chambers on 
the morning of February 19, 1959? A. I left his building and called the 
union office. They advised me to come right down and talk to them, and 
Morrison and I went to the union office together. 

Q. Where did you meet Morrison? A. Morrison came out of the 
building and came down about the same time, left the same time, shortly 
thereafter. 
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Q. When did you first learn that Morrison also had been| discharged ? 


A. Morrison told me immediately when I first saw him. 


Q. Was this after you had had your conversation with Mr. Chambers? 


A. Yes, it is. 
MR. KENNEDY: I have no further questions. 
MR. FOLEY: No questions of this witness. 
MR. CHAMBERS: I have some questions. 
CROSS-EXAMINATION 
BY MR. CHAMBERS: | 
Q. Mr. Crase, I stated that back in 1953 you were interested in 
the formation of a union. Is that correct, Mr. Crase? A. Yes, it is. 
Q. And as I recall through your testimony you said that I called 
you to my office and told you that if you did not forget about a union and 
so forth that you could not remain with our company, is that correct ? 
A. That is correct. | 
Q. Can you remember the specific time and day, Mr. Crase, that 
that happened? A. No, I do not. 
Q. 1953 is three hundred and sixty-five days of the year. You have 
no knowledge whatsoever what day, month or time it might be? A. No, 
I don't. | 
Q. Mr. Crase, you stated that you wrote ina letter to our Board 
of Directors asking for a raise. When you wrote in and we had that 
particular board meeting, did you receive that raise at the time the 
board adjourned or at a later date, namely on the 19th day of February? 
A. I was notified immediately following the meeting that the raise was 
effective, and that it would be effective on the pay-day of the 19th. 
TRIAL EXAMINER: What do you mean, pay-day of the 19th? 
THE WITNESS: Thursday, the 19th, Thursday being the normal 
pay day. 
TRIAL EXAMINER: Were you paid every week? 
THE WITNESS: Every week. 
TRIAL EXAMINER: And you were paid on Thursday? | 
THE WITNESS: Yes. 
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TRIAL EXAMINER: For the work week ending when? 
THE WITNESS: Ending Thursday. 
BY MR. CHAMBERS: 
Q. In other words, Mr. Crase, the board meeting was practically 


three weeks or you say 2 month ahead of the time you received this raise 


and the raise became effective on the normal pay day of the 19th, is that 


correct? A. No, it isn't. 

Q. When did the board meet and grant you this raise? A. The 
board meeting was either the first or second Friday of every month. 

Q. Was this the month prior to you getting it? In other words, 
you got your raise in July, didn’t they meet in May and grant this raise 
in May to be effective the 19th? A. No, that is not correct. 

Q. When did they meet? A. They met in February. 

Q. What date in February did they meet? A. It was the first 
Friday in February or the second. 

Q. You say you were notified? 

TRIAL EXAMINER: The first Friday in February was the 6th. 
The next of course would be the 13th. The next was the 20th. 

69 THE WITNESS: It was either the 6th or the 13th. The meeting 
was one of the first Fridays before the 19th. 
BY MR. CHAMBERS: 

Q. In regard to receiving this pay check at the time you terminated 
employment with the company, was that a normal procedure that you would 
receive your pay on that day or was I specifically giving you your pay 
because of the discharge? A. You were specifically giving the pay 
because of the discharge. Although it was normal pay day. 

Q. If Ihad not discharged you, Mr. Crase, on the 19th day of 
February would you or would you not have received your pay? 

A. I would have received my pay. 

TRIAL EXAMINER: On that day? 

THE WITNESS: On that day. 

MR. CHAMBERS: On that day, that is correct. 
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THE WITNESS: I would not have received my pay in your office 

or at that time in the morning. | 
TRIAL EXAMINER: Would you have been paid on the 19th? 


THE WITNESS: I would have been paid on the 19th. 
* * * * * | 
BY MR. CHAMBERS: | 
Q. On February the 19th when you received your pay raise, you 
had previously written to the Board at their regular meeting either the 
6th or the 13th of February, and that pay raise was granted on the 19th, 
correct? A. Correct. | 
Q. You say that prior to that time you had written ten or more 
letters that had been turned down. That is your statement ahead of this. 
Is that true or false? A. I said approximately ten letters and all of 
them were not successful. | 
Q. Well, letters turned down, in other words? | 
71 TRIAL EXAMINER: Was any letter followed by an increase to 
you other than the last letter? 
THE WITNESS: Yes, there had been. | 
BY MR. CHAMBERS: | 
Q. Stating that Mr. Morrison left the premises with you, what 
time, specific time on the 19th did you leave my office, Mr. Crase? 


A. Approximately twenty minutes to ten or between 9:30 and 10:00. 


Q. Was Mr. Morrison in our building at that time? A, Yes, he 


was. | 


Q. And did you see him leave to come to my office or did you 
have any knowledge that he was coming to my office? A. No. 

Q. Did you not wait around for a considerable length of) time to 
see if Mr. Morrison was going to join you? A. No. | 

Q. But yet you and he left almost immediately according to your 
testimony to go down to the union office? A. We got together, we left 
immediately. | 

Q. And you made no hestitation after you left my office in waiting 
on Mr. Morrison? A. I didn't know Mr. Morrison was in your office. 
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Q. Well, was Mr. Morrison downstairs with you at the time to 

leave with you or not? A. You mean at the time I left? 

Q. Yes. A. Yes, we left together 

MR. CHAMBERS: I have no further questions. 

MR. KENNEDY: Nothing further. 

MR. FOLEY: Nothing. 

TRIAL EXAMINER: That is all. (Witness excused.) 

* * * * * 

DUANE G. MORRISON (June 8, 1959) 
was called as a witness, and having been previously duly sworn was 
examined and testified as follows: 

TRIAL EXAMINER: Give us your name and address. 

THE WITNESS: Duane G. Morrison, 5702 26th Avenue, Southeast, 
Hill Crest Heights, Maryland. 

DIRECT EXAMINATION 
BY MR. KENNEDY: 

@. Were you ever employed by the Chambers Company Funeral 
Homes? A. Yes, sir. 

Q. During what period of time were you employed? A. Between 
May 20th, 1957, to February 19th, 1959. 

Q. And in what capacity were you employed? A. Apprentice 

undertaker. 

TRIAL EXAMINER: What was that? 

THE WITNESS: Apprentice undertaker. 

TRIAL EXAMINER: I am afraid I don't know exactly what is meant 
by the term undertaker. I am not unfamiliar with cases involving this 
type of business, having had two of them before. I ask the question 
because in one locality the term may have a meaning different than in 
another. Are you a mortician? 

THE WITNESS: No, sir. With your permission I will try to explain 
it. Iam not a school trained mortician and therefore when you are 
employed with an undertaking establishment in the District of Columbia 


you are given fifty questions and answers. You read these and you study 
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them. You make an appointment with the Examiner, Mr. Artigas, who 
is on the Board of Professions on Massachusetts Avenue. If you answer 
these fifty questions correctly pertaining to the removal of bodies and 
what should be done by various diseases, then you are given |what they 
call apprentice undertaker's licence. It signifies that you are not a 
school trained person, you are not allowed to open up a business of your 
own as a school trained person is. 

TRIAL EXAMINER: Are you having training to become a morti- 
cian? 

THE WITNESS: No, sir. 

TRIAL EXAMINER: A funeral director? 

THE WITNESS: No, sir. 

TRIAL EXAMINER: What were your duties? 

THE WITNESS: As apprentice undertaker I was allowed to direct, 
in fact I was allowed to do anything a school trained person would do 
except open up a business of my own in my own name. ThatiI could not 
do. | 

TRIAL EXAMINER: You mean you did the work of a mortician? 

THE WITNESS: Yes, sir, I was allowed to embalm, direct 
funerals, to make removals. : | 

TRIAL EXAMINER: Go ahead. 

BY MR. KENNEDY: 

Q. Calling your attention to the first part of February 1959, did 
you have any occasion to become interested in or involved in the union- 
ization of the employees of the Chambers Company? A. Yes, I did. 

Q. How did you become so involved? A. Mr. Crase and I had 
previously talked about union organization and he had previously con- 
tacted a union representative, and on February 13th he contacted me 
and said that a meeting was arranged with a Mr. Lorden in Arlington 
for that evening approximately six to six-thirty. 

Q. Did you attend that meeting? A. Yes, sir; I did. | 


Q. What resulted from the meeting? A. Mr. Lorden|gave us 
| 


union authorization cards to have the men sign if they so desired for a 


union to be organized. 
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Q. Did you have such a supply of cards givento you? A. Yes, 
sir; I did. 

Q. What did you do with them? A. I contacted my fellow workers 
and I talked to them about the union and I offered them the card to sign if 
they so desired. 

Q. Didany of them signthem? A. The majority of them did, sir. 

Q. What did they do with the cards at the time they signed them? 
A. They gave them back to me. 

Q. What did you do with them? A. I turned them over to Mr. 
Crase on Sunday, which was I believe the 14th or 15th. 

Q. Did you have any others that you did not turn over to Mr. 
Crase? A. Yes, sir; I had about five more blank cards in my pocket. 

Q. What did you do with those? A. I had about two more of those 
signed. 

Q. What did you do with those after they were signed? A. On the 
evening of the 17th at the union office I turned those two in. 

Q. To whom? A. Mr. Edwards. 

Q. That was on February 17th, 1959? A. Yes, sir. 

Q. How many were at that meeting in Mr. Etheredge's office on 
February 17th? A. Approximately nine or ten, sir. 

Q. That included you and Mr. Crase? A. Yes, sir. 

Q. Who were the others, which would be the other seven or eight ? 
Not by name but who were they? A. They were fellow workers at my 
own or our own level in the company. 


Q. Worked for Chambers Company? A. Chambers Company. 

Q. After that meeting of February 17, 1959, calling your atten- 
tion to the next day, February 18, 1959, did you work on that day? A. 
Yes, sir; I did. 

Q. At the Chambers Company? A. Yes, sir. 

Q. What were your hours? A. Eight-thirty in the morning until 


six in the evening, sir. 
Q. Was there anything unusual that took place on that day? A. 
No, sir; it was a normal day. 
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Q. Calling your attention to the following day, which is February 
19, 1959, did you go to work for the Chambers Company on|that day? 
A. Yes, sir. 
Q. At whattime? A. Eight-thirty in the morning, sir. 
Q. Was that your usual time? A. Yes, sir. 
Q. Did anything unusual take place on that day? A. Yes, sir; 
Mr. Chambers called me to his office. 
Q. At what time? A. At approximately 10:00 o'clock in the 
morning. | 
Q. How did he call you? A. He called Mr. Echols and Mr. Echols 
called me and directed me to Mr. Chambers' office. | 
Did you go to Mr. Chambers' office? A. Yes, sir. 
Who was there? A. Mr. Chambers. | 
. Anyone else? A. No, sir. 
Q. Will you tell us what took place? First, was there a conver- 
sation that took place between you and Mr. Chambers? A. | Yes, sir. 
Q. Will you tell us what you said and what Mr. Chambers said in 
that conversation on the morning of February 19th, 1959? A. I walked 
in to Mr. Chambers’ office and said, do you wish to see me, sir? He 
said yes, close the door and sit down. I closed the door and went over 
and sat down. He said Morrison, can you tell me anything about this 
union business? I saidIam sorry, sir, I can tell you very Little about 
it. He said can you tell me anything about this meeting that! happened 
the other night? I saidIam sorry, but I can tell you very little. He 
said, well you know, I do have loyal people in my company and as an 
employer I have the right to expect loyalty from my employ¢es, and you 
have shown me that you were disloyal. I have no alternative but to let 
you go. | 
At that point he flipped my check across the desk and I picked it 


up. He saidIam sorry, no hard feelings. I said no, sir; thank you, 
and I left. | 


Q. Was that the entire conversation that took place? |[A. Yes, sir. 
Q. Now with reference to that check, do you recall the gross 
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amount of that check? A. $77.50, sir. 

Q. That is the normal pay day, Thursday? A. Yes, sir. 

Q. What was the gross amount of your check the previous week? 
A. $75, 

Q. What was your normal pay before the check of the 19th? A. 
Pardon me? . 

Q. What was your normal pay, your weekly pay? A. $75 a week, 
sir. 

Q. How did you happen to get this increase of $2. 50 in this par- 
ticular check on the 19th? A. I wrote a letter to the Board of Directors 
requesting a $5 increase in salary, I was granted a $2.50 increase in 
Salary. 

Q. Is it the procedure to get a raise in the manner that you de- 
scribed, to write for it? A. Yes, sir. 

Q. After you left Mr. Chambers’ office in the morning of Febru- 
ary 19, 1959, what did you do? A. I left the building, sir. 

Q. Alone or with anyone? A. No, with Mr. Crase. 

Q. Where did you happen to meet him? A. On the second floor, 
Sir, he was just leaving. 

Q. Where did you go? A. Went directly to the union office. 

TRIAL EXAMINER: Off the record. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

BY MR. KENNEDY: 

Q. On what floor of the building is Mr. Chambers office located? 
A. Fourth floor, sir. 

Q. And you say you met Mr. Crase on the second floor? A. Yes, 
sir. 


Q. When did you learn, if you did learn, that Mr. Crase had been 
discharged? A. At the time I met him, sir. 
Q. Which is right after you left Mr. Chambers's office? A. Yes, 


sir. 
MR. KENNEDY: I have no further questions. 
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TRIAL EXAMINER: For the Union? 
MR. FOLEY: We have no questions. 
CROSS-EXAMINATION (June 8, 1959) 
BY MR. CHAMBERS: | 
Q. Mr. Morrison, you stated that your pay you were making 
previous to your increase in pay was $75 per week. Did you start with 
the Chambers Company at $75 per week? A. No, sir. 
Q. What did you start at the Chambers Company, at what figure? 
A. $60 a week. | 
Q. $60 a week. Did you receive a raise after you were with the 
Chambers Company of a given amount? A. Could you say that again? 
Q. I say you started at $60 a week with our company back on 
July 9, 1949. Did you receive an increase in your pay prior to getting 
this $75 a week from the $60 a week? A. Yes, sir. 
How much was that increase? A. $5. 
Did you write the Board of Directors to get that $52 A. No, 


Was it given to you automatically? A. No, sir. 
Give it to you for the time that you worked with us land for 
services rendered, in other words? A. No, sir. 
Q. What did you get it for? A. For obtaining a hacker's license. 
Q. For obtaining a hacker's licence? A. Yes. | 

Q. Did you get a raise after that $65 a week? A. Yes, sir. 
Q. And when did you get that raise? A. Approximately three 
weeks later. | 
Q. How much was that? A. $5. 
Q. What did you get that other $5 for? A. For obtaining appren- 
tice undertaker's card. 
Q. Did you write a letter to the Board of Directors to get that $5? 
A. No, sir; it was company policy. | 
Q. Oh, it was company policy. That gets you up to about $70 a 
week, is that right, Mr. Morrison? A. Yes, sir. | 
Q. Did you get another increase before the $75 a week, Mr. 


44 


amount of that check? A. $77.50, sir. 

Q@. That is the normal pay day, Thursday? A. Yes, sir. 

Q. What was the gross amount of your check the previous week? 
A. $75. 

Q. What was your normal pay before the check of the 19th? A. 
Pardon me? 

Q. What was your normal pay, your weekly pay? A. $75 a week, 


Q. How did you happen to get this increase of $2.50 in this par- 
ticular check on the 19th? A. I wrote a letter to the Board of Directors 
requesting a $5 increase in salary, I was granted a $2.50 increase in 
salary. 

Q. Is it the procedure to get a raise in the manner that you de- 
scribed, to write for it? A. Yes, sir. 

Q. After you left Mr. Chambers’ office in the morning of Febru- 
ary 19, 1959, what did you do? A. I left the building, sir. 

Q. Alone or with anyone? A. No, with Mr. Crase. 

Q. Where did you happen to meet him? A. On the second floor, 
sir, he was just leaving. 

Q. Where did you go? A. Went directly to the union office. 

TRIAL EXAMINER: Off the record. 


(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

BY MR. KENNEDY: 

Q. On what floor of the building is Mr. Chambers’ office located? 
A. Fourth floor, sir. 

Q. And you say you met Mr. Crase on the second floor? A. Yes, 


Q. When did you learn, if you did learn, that Mr. Crase had been 
discharged? A. At the time I met him, sir. 
Q. Which is right after you left Mr. Chambers's office? A. Yes, 


MR. KENNEDY: I have no further questions. 
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TRIAL EXAMINER: For the Union? 
MR. FOLEY: We have no questions. | 
CROSS-EXAMINATION (June 8, 1959) 
BY MR. CHAMBERS: 
Q. Mr. Morrison, you stated that your pay you were making 
previous to your increase in pay was $75 per week. Did you|start with 
the Chambers Company at $75 per week? A. No, sir. 
Q. What did you start at the Chambers Company, at what figure? 
A. $60 a week. 
Q. $60 a week. Did you receive a raise after you were with the 
Chambers Company of a given amount? A. Could you say that again? 
Q. I say you started at $60 a week with our company back on 
July 9, 1949. Did you receive an increase in your pay prior to getting 
this $75 a week from the $60 a week? A. Yes, sir. | 


How much was that increase? A. $5. 
Did you write the Board of Directors to get that $5? A. No, 


Was it given to you automatically? A. No, sir. | 
Give it to you for the time that you worked with us and for 

services rendered, in other words? A. No, Sir. 
Q. What did you get it for? A. For obtaining a hacker's license. 


Q. For obtaining a hacker's licence? A. Yes. | 
Q. Did you get a raise after that $65 a week? A. Yes, sir. 
Q. And when did you get that raise? A. Approximately three 
weeks later. | 
Q. How much was that? A. $5. 
Q. What did you get that other $5 for? A. For obtaining appren- 
tice undertaker's card. 
Q. Did you write a letter to the Board of Directors to get that $5? 
A. No, sir; it was company policy. | 
Q. Oh, it was company policy. That gets you up to AA $70 a 
week, is that right, Mr. Morrison? A. Yes, sir. | 


Q. Did you get another increase before the $75 a week, Mr. 
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Morrison? A. Yes, sir. 

Q. And when did you get that raise? A. Six months after I re- 
ceived my apprentice undertaker's card. 

Q. Did you write a letter to the Board of Directors to get that 
raise, Mr. Morrison? A. No, sir. 

Q. Well the normal procedure is that you write a letter to get a 
raise. What did you get that $5 raise for? A. Again this was company 
procedure. 

Q. Oh, it was company procedure. So that got you up to the $75 
a week, is that correct, Mr. Morrison? A. Yes, sir. 


Q. It appears then that the company has some sort of a policy of 


giving people increases in their pay without necessarily writing a letter 
to the Board of Directors of the Chambers Company, is that correct ? 
A. Uptoa certain level. 

Q. Naturally we have to put a limit on it, Mr. Morrison. 

You said that you had cards or obtained cards to give the employ- 
ees to sign after a méeting with a Mr. Lorden, you and Mr. Crase. And 
you said you got these cards signed and that you got the majority of the 
employees to sign these cards, is that correct? A. Yes, sir. 

Q. You know how many employees I have in my company, Mr. 
Morrison? A. No, sir. 

Q. How would you know you had the majority if you don't know 
the total? A. Majority on my level, sir. 

Q. Well now could you define for this Examining Board what you 
mean by your level? A. Yes, sir. People under management and doing 
the same work that I was doing. 

Q. How many in number are there in such a level? A. Approxi- 
mately twenty-seven. Q. How many catds did you get signed? 

MR. KENNEDY: Objection, Mr. Examiner. I think the number 
of cards he got signed is not relevant or material in this issue. 

TRIAL EXAMINER: It is now. Proper cross-examination. I will 
overrule it. 


BY MR. CHAMBERS: 
Q. How many cards did you get signed, Mr. Morrison? A. My- 
self, I got approximately ten. 
Q. You personally had ten cards signed? A. Yes, = 
Q. Out of twenty-seven? A. Yes, sir. 
Q. Now Mr. Morrison, you stated that you were called to my 
office on the 19th day of February and that our conversation is as sub- 
mitted in the record and that is all that was said? A. Yes,| sir. 
Q. Now is it not true that you applied for unemployment compen- 
sation? A. Yes, sir. | 
Q. That unemployment compensation, you received compensation 
from the Unemployment Board, correct? A. Correct. 
Q. On and about April 29th, I questioned the qualifications of the 
Board to pay you this money, and did you and I appear before the Un- 


employment Compensation Board regarding the reason for your dis- 
charge? A. Yes, sir. 


MR. CHAMBERS: I would like to submit as evidence the findings 
| 
of the Unemployment Board. The facts of finding are as I quote: 


"The evidence is not sufficient to prove any wilful act of 
misconduct by the claimant in the course of his work at the W. W. 
Chambers Company, undertakers. He probably was somewhat pre- 
sumptuous in offering too many pointed suggestions to the owner as to 
improving the ambulance service but he did not intend to be "“arrogant™ 
as charged by the employer and he denied any form of insubordination. 
It appears rather that he was dismissed because he did not render serv- 
ice satisfactory to the employer. | 
"The law does not impose a disqualification in puch a case." 
This is signed by the H. C. Holden, Appeals Examiner, the Dis- 
trict Unemployment Compensation Board. | 
I would like to submit that as evidence, Mr. Hunt. | 
TRIAL EXAMINER: The document consisting of two pages will 
be marked as Respondent's Exhibit 1 for identification. | 


(Respondent's Exhibit No. 1 was 
marked for identification. ) 
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TRIAL EXAMINER: Do you have a copy, Mr. Kennedy? 

MR. KENNEDY: I think so. Iam going to object to its admis- 
sibility because the finding as made by him is ina different forum. I 
will stipulate he won his case before the Unemployment Compensation 
Board, but -- 

MR. CHAMBERS: I didn't win the case, I lost the case, Mr. Ken- 
nedy. 

MR. KENNEDY: By “he, "I refer to the witness. 

TRIAL EXAMINER: I reject Respondent's Exhibit No. 1 as ir- 
relevant and immaterial. 

MR. CHAMBERS: I have no further questions, Mr. Hunt. 

MR. KENNEDY: Nothing further. 

TRIAL EXAMINER: Mr. Morrison, what is a hacker's licence? 

THE WITNESS: It is a special licence issued by the District of 
Columbia authorizing you to drive an ambulance or a funeral limousine. 
We have to take a test for this. The questions are the addresses of 
various hospitals in the District of Columbia or metropolitan area and 
also the cemetaries. 

TRIAL EXAMINER: Is it the substance of your testimony that when 
a person in the position that you first had with the Chambers Company 
was successful in obtaining a hacker's licence that it was a matter of 


company policy then to increase the salary $5 a week? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: And is it the substance of your testimony that 
while having a hacker's licence you were also licensed as an apprentice 


undertaker, then under the policy of the company you automatically be- 
came entitled to another $5 increase? 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: That is all. 

(Witness excused.) 

MR. KENNEDY: General Counsel rests. 

TRIAL EXAMINER: Does the Union have any witnesses to call? 

MR. FOLEY: We present no witnesses. 
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TRIAL EXAMINER: I think we can go off the record then and see 
what is the Respondent's pleasure. 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

I understand that the Respondent rests. Is that right? 

MR. CHAMBERS: That is right. 

Well, I would like, Mr. Hunt, I will be sworn in and site my 
version of what the previous witnesses have testified to, and what I have 
testified to is quite different. 

TRIAL EXAMINER: I am sorry. 

MR. CHAMBERS: I say as far as the testimony given by the wit- 
nesses, Mr. Crase and Mr. Morrison, their conversation the day of the 


19th and mine differ considerably and I will be glad to be sworn in and 
give the statement that I have which is contrary to of course their con- 
versation. 
TRIAL EXAMINER: Well, that is entirely up to you, Mr. Cham- 
bers. | 
MR. CHAMBERS: I would like to take the stand and give that 
information. | 
TRIAL EXAMINER: All right. I had understood as 1 am sure 
your opposing counsel understood from the off-the-record discussion 
that you were resting. | 
MR. CHAMBERS: Well, not being an attorney, Mr. Hunt, I can- 
not follow the procedure that these men can, and you will have to bear 
with me on my lack of knowledge. If Iam out of order at this time I 
clearly understand and I will give the testimony. | 
TRIAL EXAMINER: You certainly may. So that you will be per- 
fectly clear, without testimony on your part you would substantially be 
submitting the case without a defense. 
MR. CHAMBERS: Correct. | 


Whereupon, 


WILLIAM W. CHAMBERS (June 8, 1959) 
was called as a witness, and having been previously duly sworn was 


examined and testified as follows: 
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TRIAL EXAMINER: We have your name and address. NowlI 
suppose you simply want to relate your story in narrative form? 

THE WITNESS: I would say so, and counsel can have questions if 
he so desires. 

As I understand it this particular case has to do with the Unfair 
Labor Practice Charge involving two men, namely Mr. Crase and Mr. 
Morrison. Now opposing counsel had as witnesses Mr. Tolson and Mr. 
Echols, questioning them on the policy of our company, who is on our 
Board of Directors and so forth. To clear up some of those points I 
would like to say that in listing the members of the Board of Directors 
one man's name was omitted, Mr. R. M. Gimel, who is a member of 
our Board of Directors. 

Further, the great question or controversy or conversation rather 
that has arisen regarding the pay raises of our company, no one is def- 
initely required to write any letter in to obtain a pay raise. That is 
given through automatic proceeding and also through the efforts put 
forth by various employees. I think that was clearly brought out in the 


last witness, Mr. Morrison. Now in regard to February 19th, I 


had a specific reason in calling my office and Mr. Crase who had been 
in our employ for a considerable length of time. That particular reason 
was that the man was not performing services satisfactory to our com- 
pany, in specific regard to our ambulance operation. 

Now prior to the February 19th, February 18th at approximately 
5:45 in the evening I was called by Mr. Etheredge asking if I would 
recognize a union. I merely asked the man to give me information that 
would warrant a correct decision to be made. That is, for or against. 
He refused to give me any information, and therefore I was unable to 
make any recognition of the union until such proof had been given me 
that the employees of our company were interested in a union. 

Now for the record’ sake I will say that I have neither been for 
or against the union in any way, shape or form. I have merely asked 
and am still asking to be enlightened on the procedure for the formation 
of 2 .union. This procedure has fallen into the hands of the National 
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Labor Relations Board who are attempting at this particular time, they 
have not given me an answer as to an election to be held or an election 
not to be held or just what is going to happen. But they have specifically 
at this time cited me onan Unfair Labor charge here, which we are now 
in the process of trying to be or not to be. Therefore, as I said, 
pack on February 19th when I was calling Mr. Crase to my office, prior 
to that time I had purchased new ambulances which were 1959 models at 
an expense of $15, 000 each which approximated $30, 000 investment. I 
was so upset, so riled, or so excited about this particular thing because 
of a question in my mind whether to continue ambulance service or not 
to, that is continue the business of ambulance service or discontinue the 
business of ambulance service. | 
I made it a point to get all of my employees together that would at 
one time or another operate these ambulances. In this particular meet- 
ing I pointed out to these men the very importance of ambulance service 
in connection with the funeral business. The importance of this ambu- 
lance service is such that it either gains you the goodwill of the general 
public or it tears down the goodwill of the general public, insomuch as 
if the men go out and make these calls in a manner which is ungentle- 
manly or arrogant or in any way perform the services that are not 
pleasing to the people when they are in a state of shock or sickness and 
so forth, why if they don't conduct themselves in such a manner as to 
show the proper feeling and respect for those people, it causes me to 
lose business in the funeral business. | 
So I pointed out to these men the importance of this particular 
situation and that I expected them to cooperate, I expected them 
to go out and be polite and to help people and to do everything that will 
foster or boost our ambulance business. | 
Further, I expected these men to do another purpose, that is to 
take care of equipment that is so costly today. When individuals go out 
and driving a car you have to have a little bit of judgment in how to drive 
the car; in brakes, the re-lining, in the wear and tear generally. It can 
either be taken care of by the individuals or again it can be torn down. 
That is a physical operation. 
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Our contacts with the people are more or less of a mental opera- 
tion. Mr. Crase and Mr. Morrison both attended the meeting of which 
I conducted some time prior to any discharge around the 19th of Febru- 
ary or on the 19th of February. 

TRIAL EXAMINER: Give us the date of that meeting. 

THE WITNESS: I would say that that meeting was held some- 
where around about the 16th, or about the 16th. 

TRIAL EXAMINER: Of February? 

THE WITNESS: Of February, because prior to that particular 
meeting we had had these ambulances on order, and there was a general 
conversation, not necessarily a meeting but a general conversation on 
the new equipment coming in and how we were going to take care of 
them, what we were going to do about it and what was promotive about 

the ambulance service which I am sure any number of employees 
of the company would substantiate the fact that I had been talking about 
them. But the particular meeting that fell on or about the 16th was one 
of great enthusiasm, was one of specific pointing out to these particular 
men the importance of these ambulances. 


We had them, they were in operation, now we have to put up with 


this thing. It is one thing to assume what is going to happen, by God 
when it happens you certainly are a little different than preparing for it. 

TRIAL EXAMINER: You put up with what things, Mr. Chambers? 

THE WITNESS: I don't quite follow you. 

TRIAL EXAMINER: The reporter will read to you what you said. 

I think it is not clear to me. 

(The record was read by the reporter. ) 

THE WITNESS: To clear that particular point I meant that we 
were talking about how we were going to operate the ambulances but we 
didn't have the ambulances to operate. When we received the ambulances 
and put them in operation we actually had the physical ambulance, and I 
was trying to build up the points of how we could do it with the new ambu- 
lances in lieu of our old ambulances, and in so doing this particular pre- 
paring for the ambulances -- Iam sorry, Mr. Hunt. 
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TRIAL EXAMINER: Have you lost your trend of thought ? 

THE WITNESS: Yes. In other words, Iam just trying -- 

TRIAL EXAMINER: Try not in your later testimony to use an 
ambiguous phrase, try to give us words which will express your mean- 

THE WITNESS: The point I am trying to bring out is that when I 
had not received these ambulances, that is number one. But I was 
talking about the care and the maintenance of them and how we would 
conduct ourselves with these ambulances, but yet I didn’t have them. 


| 
Therefore in expressing to the men how they were going to operate, 


what we wanted to do was sort of hypothetical, but when we got the 
ambulances we had the particular ambulances, we hada physical opera- 
tion then, and my feelings of how they will operate was a little bit dif- 
ferent from just assuming what we would do when we didn't have them. 
Is that clear? | 

TRIAL EXAMINER: All right. You might tell us when you got 
the ambulances. 

THE WITNESS: To tell you the truth, I don't have the slightest 
idea. 

TRIAL EXAMINER: All right. 

THE WITNESS: It was on or around that time in February that we 
got them. 

TRIAL EXAMINER: All right, go ahead. 

THE WITNESS: Therefore, to be specific now as to ie particu- 
lar charge, I had found out that Mr. Crase and Mr. Morrison had made 
these particular ambulance calls for me or used our ambulance service 
and they were uncooperative as far as the operation is concerned. 

Now Mr. Crase has been doing embalming in our organization 
practically the duration of the time he has been with us. He considers 
himself a very good embalmer no doubt, and I will vouch the fact that 
he has the qualifications. But when you start turning a man from his 
true love, so to speak, into making an ambulance call it is either below 
the man's dignity or there is a feeling that he does not particularly care 
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for doing that. Over a period of time the man expressed that he didn't 
care to make ambulance calls, he was not hired to make ambulance 
calls, but of course he did them. He didn't refuse to do the ambulance 
work, but he had a reluctant attitude about these new cars and this new 
policy, and new set up that I had. It was on that date of the 19th that I 
called Mr. Crase in and asked him specifically whether or not I could 
get his cooperation, or whether I could not get his cooperation in making 
these ambulances operate as I had outlined in our meeting. 

It was in that conversation that Mr. Crase said that he was an 
embalmer of our company, and had been for the past nine or ten years, 
whatever length of time he had been with us, and he didn't feel as though 
he should make this particular ambulance his occupation or his general 

duties. I said I am not asking you, Mr. Crase, to make it your 
general duties or your general occupation, Iam asking you to make the 
specific calls at different times, and to be perfectly honest we are doing 
a limited ambulance business. At the present time we are averaging 
about five calls a day. So if he made all five calls a day he could not 


consume more than five hours of the entire day, but if he made one ina 
two or three day period he would be lucky. But it didn't make any dif- 
ference whether he made them every day or one every five days, when 


he made it he made it under stress and strain and under the feeling that 
he was not interested in this particular thing. 

I said Crase, regardless of anything else, Iam not going to put up 
with this particular situation. He said well, that is up to you, you do 
whatever in the heck you want, or words to that effect. I said, look 
Crase, I didn’t bring you here to argue with me, I don’t want any con- 
versation regarding it. Are you or are you not going to cooperate. He 
said I don’t care one way or the other. I don’t like your ambulance busi- 
ness, never did like it, and that is it. 

I said, under the circumstances, Iam sorry, Iam going to have 
to discharge you. And it was the fact that it was a pay-day, our payroll 
was ready at that particular time. That is why the man happened to get 
his pay on that particular day. So that was the end of Mr. Crase. 
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The second one I had in my craw regarding this thing was Mr. 
Morrison who following about half or three-quarters of an hour after- 
wards I had called for Mr. Morrison and he was not in the building, at 
least I was informed he was not in the building. Then he came in and I 
questioned Mr. Morrison regarding this ambulance. 

I said now you and Crase have made ambulance calls land I want 
to ask you about it. He immediately started into a conversation about 
how he thought our men should be uniformed, that he didn't believe that 
it was good policy to take a man right off a funeral dressed up in a black 
suit and so forth and send him out to make an ambulance call, but that 
he thought that they should be uniformed or some other business, that 
they should not be doing such a thing as this. 

I said look, Morrison, I appreciate the suggestion and everything 
else, I have a financial problem and all of that. Iam asking your co- 
operation. Are you or are you not going to make these particular ambu- 
lance calls to my satisfaction? 

He said well look, I just don't care particularly. He said you know 


Iam directing funerals now at your Georgetown office. I said I realize 
that. He said I have my suit and so forth and I think it is something now 
that is a little bit above that of the calls. I said well now Morrison, are 
you letting something that we have tried to help you with go to your 
head or are you getting above something or what. He said well that is 


how I feel about it, and I am going to be a funeral director. 
I said Morrison, I am not going to have that kind of thing, Iam 
not going to let you dictate the policy. I said I had to get rid of one man 
because of such a deal, that was Crase. Do you want me to get rid of 
you? He saidI don't care one way or the other. That was the discharge 
of Morrison. I happened to have his pay because it was pay-day and he 
left at that time. That is the conversation for the record of what tran- 
spired between myself, Mr. Morrison, and Mr. Crase. And that is it. 
It is a cross difference between their testimony and mine| it is up to 
the Board to decide who is right, and who is wrong. That is to the best 
of my knowledge. | 


I have nothing further. 

TRIAL EXAMINER: Is that all? 

THE WITNESS: That is all. 

TRIAL EXAMINER: All right. Cross? 

CROSS- EXAMINATION (June 8, 1959) 

BY MR. KENNEDY: 

Q. Mr. Chambers, is it your testimony that Crase and Morrison 
were griping about the ambulances? A. They have been giving me kind 
of a hard time over it,yes. 

Q. Did they want the same things, places where they would have 
to meet, uniformed? What else did they not like about it? A. I would 
not say Crase had it. I said Mr. Morrison was the one that had the 
opinion of that. He thought there should be a little bit different opera- 
tion, that we should operate it with separate men other than the funeral 
men and so forth. 

Q. You say Morrison said that? A. Yes. 

Q. What was Crase’ reaction? A. Crase' reaction was the fact 
that he had been with me nine years and he was doing the majority of 
our embalming and in fact he was more or less in a supervising capacity, 
he was in charge of one of our shifts, and he had quite a little bit of 


knowledge of the funeral business, quite more so than Mr. Morrison 
has. I think Mr. Crase was in a position and I can qualify the fact that 
he does know a little bit about the funeral business. In being in such a 


position he felt himself in my opinion above that status of an ambulance 
driver. 

Q. Did two of them vocalize this thing together to you at any 
time? A. No, sir. 

Q. Did they raise their objection? A. No, sir. 

Q. But these two griped more than others, is that right? A. Oh, 
yes. Well, I would say that they were more insistent than others, let 
us put it that way. 

Q. Well, Crase then would have someone else drive the ambu- 
lances, is that right, or would he have you give up that phase of the 
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business? A. As far as he was concerned he didn't want anything to 
do with it. He didn’t care if I had it or I didn't have it. He didn't want 
anything to do with the working of it. 
Q. Well, how many would normally use the ambulances? That 
would be more than just Crase and Morrison, would it? A.) Any number 
of twelve or fifteen or twenty men that would be available at! that time. 
In fact, any man in my organization is subj ect to making the ambulance 
call if nobody else is available. I have no designation between them, the 
purpose being that when you hire specific ambulance drivers you can 
only get the type of man that has no qualifications at all, and he usually 
has to be a young boy because he can lift and he is usually a speed boy 
that likes to get out and blow sirens and make noise and things like that. 
Therefore I like a more settled man, a man that is familiar with 
the funeral business because he is dealing with people at a time they are 
in distress and can understand those people's feelings. Therefore 
I think it is a much better operation to have people that are|experienced 
in it doing the ambulance business than inexperienced personnel or 
commonly known driver. | 
Q. These gripes, if that is what we call them, that Morrison made 
would have had you listened to him and acquiesced in everything that he 


said, it would have affected the employment of these other people, too, 
would it not? A. Affect them in what manner? 
Q. One of them I think he said they should have a uniform or not 
have the black suit? A. Yes. 
Q. Whatever these suggestions made concerning it, had you given 


in, Iam assuming for the moment you did, those conditions would not 
have affected only Mr. Morrison but the other twelve or fifteen that were 
working? A. Not specifically, it would not affect them. If we had uni- 
forms -- in fact at one time we did have uniforms. We used to have men 
in uniform. All men were required to wear them. The reason they were 
dispensed with is expense. That was one main thing. 
Q. Had you given into Mr. Morrison on all of his suggestions, 
that it would have affected in your opinion -- you didn't want it, but it 
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would have affected the other employees, would it not? A. No, it would 
not have affected the other employees. 
Q. Why? A. .Why would it? You answer the question. Why 
would it? The reason it would not affect them is because it makes no 


difference to them one way or the other. I have people that are very 


cooperative; if you want them to wear a uniform they wear it, if not 
they don't. 

Q. Perhaps I should use a different word. When I say "affected, " 
I don’t necessarily mean adversely. If Morrison talked you into not 
sending out the ambulances every other day or somebody else be assign- 
ed to clean them out or that uniforms be supplied, all Iam saying is that 
whatever those conditions were concerning the use of the ambulance 
would apply equally to everybody since they were assigned? A. Yes. 

Q. That was my question. I am sorry. 

Actually how many times did Mr. Crase or Mr. Morrison operate 
the ambulance? A. You mean over the period of time they were in my 
employ? 

Q. Iam talking about the new ambulances, the new $30, 000 pur- 
chase. A. Ever since they have been in our employ. 

Q. I said how many times -- you said that you purchased the new 
ambulances somewhere around the first of February or somewhere in 
that time? A. They come in at that time, yes. 

Q. And it was then that it became important to you because of 
the large purchase? A. I would say three or four times maybe. 

Q. How about once? Were not each of them only on one call? A. 
No, I would say no. That still does not have anything to do with oper- 
ating the other ambulances. They still operated the other ambulances 
in the same manner as far as the new one. They had the same attitude 
with the old as they did with the new only I was a little bit more scrutin- 
izing with the new ones than I was with the old ones. 

Q. Actually you never got any customer complaint concerning the 
use? A. Do you have to have customer complaint? 

Q. That is not the answer to my question. 
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TRIAL EXAMINER: Wait a minute. That is three of us talking 
at once. Don't argue with counsel, Mr. Chambers. He wants to know 
if you had customer complaints concerning the operation of the ambu- 
lances. | 

THE WITNESS: None to my knowledge. | 

TRIAL EXAMINER: Now after he is through with you, if you want 
to point out wherein it is not necessary as you saw it for you to have 

complaints you make a note of it and when your time comes again 
you may go into that. 

MR. KENNEDY: Were you directing that to me, Mr. Examiner? 

THE WITNESS: No, he was talking to me. 

BY MR. KENNEDY: 

Q. This meeting you had with the employees concerning the new 


ambulances, actually that was on February 10th, was it not, Mr. Cham- 
bers? A. I can't specifically tell you at this time, Mr. Kennedy. I 
don't recall. I have no photographic mind, I can't tell you what time 
that meeting was. It was on or about that date I would assume. Now I 
don't know. If you have a record of it I will sustain the record. 
MR. KENNEDY: Nothing further. 
TRIAL EXAMINER: That is all, Mr. Chambers. 
(Witness excused. ) | 
TRIAL EXAMINER: Any more witnesses? | 
MR. CHAMBERS: I have none. They have made in this complaint 
of notice these various accusations but no questions on them at all. 
TRIAL EXAMINER: I don't understand you. Will you be more 
specific ? 
MR. CHAMBERS: I say on this complaint notice of hearing there 
are alleged some I to XI accounts here. There has been no particular 
discussion other than they are claiming these, and what is the 
basis on which they base these particular things? There has been 
nothing that I -- | 
TRIAL EXAMINER: You have eleven paragraphs numbered in 
Roman. The first portions deal with your business and I think your 
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answer admits it with the exception of the matter involving operations 
in the State of Maryland. The heart of the case is set out in paragraphs 


6 and 7. Subsequent paragraphs involve conclusions of law. 


If you want a moment or two to look at paragraphs 6 and 7, you 
may certainly have it. 

MR. CHAMBERS: Iam pretty well familiar with this 6, about 
which they are stating in here that we have interfered, restrained, and 
so forth, by questioning employees concerning membership in or on 
and so forth. I don’t see where anything is particularly established on 
this questioning business other than testimony given by Echols and Tol- 
son, and where was'there any established knowledge that I knew anything 
about these involvements of these two men that are in question? 

TRIAL EXAMINER: Well, if you want to argue the merits of the 
case we will come to that in a few minutes. If you, on the other hand, 
want to raise questions in order to obtain information for your own 
guidance, you may raise the questions. It is my impression that para- 
graph 6-A relates to the testimony of all of the general counsel's wit- 
nesses. I think the testimony of the two dischargees is offered to sup- 
port paragraph 6-B and also to support 7. 

All right, I fix twenty days from today as the time within which 
the parties may file briefs and/or proposed findings and conclusions for 
consideration by me, the same to be filed by mailing to me in care of 
Mr. William R. Ringer, Chief Trial Examiner, National Labor Rela- 
tions Board, Washington 25, D. C. 

Briefs should'be in my hands twenty days from today. I point out 
particularly to Mr. Chambers and also to counsel that I will have a 
comment in that respect in my closing statement, and in addition thereto 
the subject is covered in the Rules and Regulations. 

With respect to the exhibits, I received in evidence General 
Counsel's Exhibit 1, and I rejected his 2 and Respondent's 1. Iam 
sure you have a duplicate of your two, Mr. Kennedy? — 

MR. KENNEDY: The court reporter has it now. 

TRIAL EXAMINER: You have given her a duplicate? 
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MR. KENNEDY: Yes. 
TRIAL EXAMINER: Do we have a duplicate of Respondent's 1? 
I have the original here. | 
MR. CHAMBERS: No, I have no copy of that. 
TRIAL EXAMINER: Do you have a duplicate? | 
MR. KENNEDY: I have it, it is not mine. I was just asking 
counsel. I have a duplicate of Respondent's 1, I would be glad 
to give it to Mr. Chambers. 
TRIAL EXAMINER: Give it to the reporter to mark as an exhibit. 
I think it will come back to you anyhow. It is my impression that the 
duplicates of the exhibits filed go to the Regional Office. | 


MR. KENNEDY: That is all right, it was not mine to give until 


a moment ago. 

I would like to say there seems to be a statement written on this 
one. We can use the second sheet. | 

TRIAL EXAMINER: All right, the duplicate will consist of the 
second page, which is the principal page in any event. | 

MR. KENNEDY: It lacks only the copy of the transmittal letter. 

TRIAL EXAMINER: Let us go off the record a moment: 

(Discussion off the record. ) 

TRIAL EXAMINER: On the record. 

We have had some discussion off the record about the conflict 
between the complaint and the answer with respect to whether the 
Respondent corporation does business in the state of Maryland. On the 
state of the record I would suppose that I might make no finding concern- 
ing whether the corporation does business in the state of Maryland. 
Would there be any objection if such is done by me? | 

MR. KENNEDY: I would not file exception on that finding. 

TRIAL EXAMINER: The reason we can't dispose of the matter 
right now is that there is a pending representation case in which the 
matter might be explored much more thoroughly as I understand it. 

All right, now we will see about argument. Do you want to argue, 
Mr. Kennedy? | 
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MR. KENNEDY: No, sir, I would waive that. If we are in 
position for a closing motion I would like to make mine. 

TRIAL EXAMINER: Mr. Foley? 

MR. FOLEY: have-no-desire for argument. 

TRIAL EXAMINER: Mr. Chambers? 

MR. CHAMBERS: I would like to question some of these para- 
graphs. 

TRIAL EXAMINER: Before we get to that, make your motion. 

MR. KENNEDY: I wish to conform the pleadings to the proof 
with reference to spelling of names, dates, places, and other like 
minor matters. 

TRIAL EXAMINER: That is a motion which is a formal one made 
in many cases of this sort, and it is not intended to change the substan- 
tive allegations of the complaint. I grant it. 

Is that all? 

MR. KENNEDY: That is all. 

TRIAL EXAMINER: All right. 

Now we come to you, Mr. Chambers. 

MR. CHAMBERS: In the complaint of notice of the hearing, the 


issue in II, this of course remains to be decided. I refer here to VI 


where it says: 
"Respondent, by its officers, supervisors, agents and 
representatives, while engaged in the operations described in 
Paragraphs II, III, andIV above, has, since on or about Feb- 
ruary 18, 1959, and continuously thereafter, down to and includ- 
ing the date of the issuance of this Complaint, interfered with, 
restrained and coerced its employees in the rights guaranteed 
in Section 7 of the Act by= 
"a. Questioning its employees concerning membership 
in or activities on behalf of the Union; 

"bh, Threatening to discriminate against and discriminating 
against its employees because of their membership in 
or activities on behalf of the Union." 


63 


As was pointed out by the testimony here by Mr. Echols and 
Mr. Tolson, at no time did they act other than on their own to question 
any employees and no time in their testimony did they state that they 
were getting this information to encourage or discourage any formation 
of the union. At no time have I questioned any employees, it has never 

been sustained in any way, shape or form, but I would like to 
make it clear at this particular time that Iam certainly for the union 
in any way, shape or form if the employees of my company want this 
union. If they want it, they are perfectly welcome to it, but I must de- 
mand my rights that every employee of our company be given the privi- 
lege to decide; and if the majority of the employees wish to have the 


union, they can so do. 
"Paragraph VII. Respondent, by its officers, agents and 
supervisors, while engaged in the operations described above in 

Paragraphs II, III, andIV, did, on or about February 19, 1959, 

discharge Duane G. Morrison and Bernard Crase, its employees, 


and has at all times since said dates failed and refused to rein- 
state said employees to their former or substantially equivalent 
positions because of their membership in, assistance to, or ac- 
tivity on bebalf of the Union, or because they engaged|in con- 
certed activities with each other and with other employees of 
Respondent for the purpose of collective bargaining or other 
mutual aid or protection." 
This statement is absolutely false, and I had no knowledge what- 
soever, it was not brought out in the testimony in any way, shape or 
form that I knew Mr. Morrison or Mr. Crase had any activities in this 
Union, and I certainly would have liked to have known something about 
it if it was. If they had told me and I knew that it meant such a 
disruption by the National Labor Relations Board and the Union and 
everything else I would just as soon not had these hearings, but un- 
fortunately I have become a victim of circumstances and find I should 
not have discharged these men because such a question as this arises. 
These men were definitely not discharged on any consideration because 
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of any Union activities. I had no knowledge, nobody in my company had 
any knowledge as was brought out in the testimony given by Mr. Tolson 
and Mr. Echols as to the evening of February 18th. As was pointed out 
in Mr. Crase's testimony, and also in Mr. Morrison's, we were having 
meetings prior to this; they had meetings at their home, they had meet- 
ings individually and so forth, and yet none of us, no member of my 
company nor myself had knowledge whatsoever that these were trans- 
spiring. Then comes about twelve hours later or eighteen hours later 
that I discharge two men on account of their inefficiency and lack of 
cooperation in my company over an incident particularly to my ambu- 
lance operation, and here Iam brought in. As Mr. Crase pointed out, 
he waited for Mr. Morrison, he had to wait for him, I didn't fire them 
simultaneously, and they both left my building, called the Union and 
went down there to prefer these charges against me. Certainly collu- 
sion if it ever was, never saw anything so synonymous in my life as a 

situation like that. Therefore as far as that paragraph VII is 
concerned, as far as me taking this, that I have turned around and on 
and after this date tried to persuade any not to, I learned knowledge of 
employees in my company that voluntarily come to me, which if it be 
necessary to bring witnesses in here on this case -- to expedite the 
situation, I omitted bringing witnesses in, but should it be necessary 
that I bring witnesses, I can bring witnesses in who volunteered to tell 
me that they signed cards, that they attended meetings and I made no 
threat against those men to fire them, to get up and say you get out of 
my organization. 

I have knowledge of men now that are presently talking to me, do 
you think the Union is good? I said look, I don't know. Iam in the 
middle. If I talk and say Iam for the Union, Iam wrong. IfI talk 
against the Union, Iam wrong. You may decide whatever you all want. 
If you want it, Iam with you. I have preached that over and over again. 

I have done nothing to block it, to stop it or to do anything. There 
have been men that left our employ that we have had to discharge, that 


there has been no question coming up about them. Did they or did they 
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not get fired because of the Union activities? I can bring Fhose men in, 
those that have been discharged. I can also bring in the voluntary wit- 
nesses who will state that when they told me about it they were not fired. 

Some of them were quite on edge and said well, Mr. Chambers, 
how come you didn't fire me? I heard that if I said anything to you about 
signing a card or joining a union I would fire you. Where did you hear 
such a thing? Just hearsay. I said if you want a union, if everybody 
wants it, fine; let's have it. Everybody is talking. I can’t understand 
for the life of me why there has to be such conniving, such undercover, 
such secrecy. It is amazing. We are in a country of freedom of speech. 
We are expected to be able to express ourselves, to be able to talk. If 
we have to hide what we are talking about, certainly it can’t be right, it 
must be wrong. Iam only asking for understanding in the matter. 

If Iam directed and told I can do certain things, Iam happy to do 
them. I have nothing against anybody one way or the other. | I really be- 
lieve in this instance and I am sure the testimony will bear out that 
these two men certainly got together, certainly plotted and have planned 
and have laid out a net that Iam caught in and by God ifI am to be 
handled justly and fairly certainly anything I am saying now will have 
to be taken into consideration and I feel certain it willbe. | 

In this Paragraph VIII it says: | 

"Respondent, by the acts and conduct described in Para- 
graph VII above, did discourage and is discouraging membership 
in a labor organization by discrimination in regard to hire and 
tenure of employment or terms or conditions of employment and 
by said acts and conduct did engage in and is engaging in unfair 
labor practices within the meaning of Section 8, Subsection (a3), 
of the Act." 

TRIAL EXAMINER: That paragraph is just a formal conclusion. 
It is based upon the presumed merit of preceding paragraphs, itisa 
conclusion required by the Statute. 

MR. CHAMBERS: Well, the fact to even repeat it and to make it 
so emphatic certainly is another stepping-stone that here is what you 
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are doing, here is what -- we are hiring people every day. We are not 
questioning anyone that we are hiring. To my knowledge I am not hiring 
every day but I feel certain that Mr. Tolson or Mr. Echols who do most 
of the hiring, and in their absence I do, do not question whether they 
belong to a Union or whether they don’t belong to a Union. 

We have new men in our organization now that we have not ques- 
tioned on our organization, Union or otherwise. How can we be dis- 
criminating on this thing, who we hire. We have taken no steps what- 


ever. Mr. Tolson and Mr. Echols are employing. I have the perfect 

privilege and the right whether I have a board or not to discharge Tol- 

son or Echols. I don't have to answer to anybody whether I discharge 

them and I can discharge them under the freedom of this country without 
a reason or cause, and they can go right down to a union -- they 


cannot because they are supervisors, so they swear out a complaint that 
I fired them for a certain reason. I certainly have a right and a privi- 
lege and I regard it as a very sacred thing. And if I don’t have such 
rights and such privileges, I don't want to operate a business or run a 
pusiness. I will work for somebody and let them tell me what I can do 
or what I can't do. 

As I say in the following paragraphs, the whole thing in a nutshell 
is that I want on the record and I have said in previous hearings where 
they are trying to determine whether or not we should recognize a 
union that if any employees of my company decide on a union Iam for 
it one hundred per cent. It is entirely up to the National Labor Rela- 
tions Board to decide this issue, but when it comes down to a complaint 
like that and to charge me with unfair labor practices I think it is far 
out of order. 

* * * * * 

TRIAL EXAMINER: You are making it without benefit of coun- 
sel, limagine. I infer that you had help in accumulating the citations 
you gave us, but it is obvious you have not had an attorney with you. 

MR. CHAMBERS: I didn't have any help accumulating that, I 
accumulated it myself, Mr. Hunt. No one has advised me one way, 
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shape or form in this case. Therefore I know my proceedings would 
be a little out of order in formal proceedings, and I appreciate your 
bearing with me in the situationIam in. After all, Iam the one to be 


persecuted and I am just trying to get out of the situation I am in. 


* * *x * * 
| 


[Dated April 30, 1959] [ Resp. Exhibit #1 for Id.] 
DISTRICT UNEMPLOYMENT COMPENSATION BOARD 
In re: Claim of Social Security No. 472-24-7922 
Duane Morrison Appeal No. 11, 367-a_ | 


5702 26th Avenue, S. E. A : | 
Washington, D. C. Appeal Filed April 30, 1959 


DECISION OF APPEALS EXAMINER 
On appeal by employer from determination dated April 29, 1959, 
allowing benefits without disqualification. 
Issues: Alleged misconduct discharge. 
Evidence: Claim record and testimony of claimant and testimony 
of Mr. W. W. Chambers at a hearing on May 20, 1959. | 
Applicable Provisions of the District of Columbia Unemployment 
Compensation Act: Section: 10(b). 
FINDINGS OF FACTS: The evidence is not sufficient to prove 
any wilful act of misconduct by the claimant in the course of his work 
at the W. W. Chambers Company, undertakers. He probably was 
somewhat presumptuous in offering too many pointed suggestions to the 
owner as to improving the ambulance service but he did not intend to 
be "arrogant" as charged by the employer and he denied any form of 
insubordination. It appears rather that he was dismissed because he 
did not render service satisfactory to the employer. 
The law does not impose a disqualification in such a case. 
DECISION: The above determination is therefore affirmed. 


/s/ H. C. Holden 
Appeals Examiner 
HCH-mch 
May 21, 1959 [ Stamp] 


[Rec'd June 29, 1959] 


W. W. CHAMBERS CO., INC. June 26, 1959 

and 
OFFICE EMPLOYEES INTERNATIONAL Case No. 5-CA-1497 
UNION LOCAE NO. 2, AFL-CIO 

MOTION 

The Respondent in the above-named case makes a Motion to 
dismiss this complaint for the following reasons: 

1. In paragraph VI, Complaint and Notice of Hearing, it is 
charged that the "Respondent, by its officers, supervisors, agents and 
representatives, while engaged in the operation described in paragraph 
II, III, andIV above, has, since on or about February 18, 1959, and 
continuously thereafter, down to and including the date of the issuance 
of the Complaint, interfered with, restrained and coerced its employ- 
ees in the rights guaranteed in Section 7 of the Act by: a. Questioning 
its employees concerning membership in or activities on behalf of the 
Union; b. Threatening to discriminate against and discriminating 
against its employees because of their membership in or activities on 
behalf of the Union." In the testimony taken at the hearing on June 8, 
1959 never was it established that the Respondent, by its officers, 
supervisors, agents and representatives definitely questioned its em- 
ployees concerning membership in or activities on behalf of the Union. 
Whereas it was established that there was some discussion regarding 
the subject, no evidence of proof as to who started the discussion was 
presented. Further, the discussion held did not establish discrimina- 
tion in regard to hire or tenure of employment or any term or condition 
of employment to encourage or discourage membership in any labor 
organization. The testimony by the witnesses merely showed curiosity, 
interest and knowledge of the subject under discussion. It is certainly 
the right of every individual to use his freedom of speech without neces- 
sarily jeopardizing himself or involving himself in an issue unless that 
individual is endeavoring to deprive anyone of his rights. It is evident 
and clear that the actions or discussions of the witnesses were not 
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intended to interfere, restrain or coerce employees since they them- 
| 


selves are employees. 
2. In paragraph VII, Complaint and Notice of Hearing, it is 
charged that the "Respondent, by its officers, agents and supervisors, 
while engaged in the operations described above in paragraphs II, 11! 
and IV, did, on or about February 19, 1959 discharge Duane G. Morri- 
son and Bernard Crase, its employees, and has at all times since said 


date failed and refused to reinstate said employees to their former or 
substantially equivalent positions because of their membership in, as- 
sistance to, or activity on behalf of the Union, or because they engaged 
in concerted activities with each other and with other employees of Re- 
spondent for the purpose of collective bargaining or other mutual aid or 
protection." In the testimony taken at the Hearing it was established 
that the Respondent did discharge Duane G. Morrison and Bernard Crase 
for cause; i.e., the employees were inefficient in responding to and 


carrying out the duties required in the operation of its ambulance serv- 
ice, particularly the new ambulances which were exceedingly costly; 
put also their previous attitudes and lack of interest involved during 
their time of employment with our regular ambulance service. Whereas, 
from time to time these men were warned of their actions both physi- 
cally in the handling of the equipment, and mentally in their attitude 
toward the company policy and the patients’ care, they were still de- 
fiant and declined to cooperate and perform services satisfactory to the 
Respondent. Prior to these men’s discharge a meeting was held with 
other employees and both Morrison and Crase were present. Emphasis 
was placed upon the care of the ambulance equipment, the promotional 
ideas to create a fine service to the public in the hope of increasing our 
ambulance business, and finally a warning that we would not tolerate 

an indifferent attitude on the part of anyone. It was on the 19th of Feb- 
ruary that the Respondent's patience came to an end because of the in- 
efficient manner which these two individuals manifested toward our 
ambulance operation. As submitted in evidence, the finding of the 
District Unemployment Compensation Board at a meeting held on May 
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20, 1959, at 2 P.M., showed that Mr. Morrison testified, under oath, 
that he had suggestions and ideas on how we should operate our ambu- 
lance service and that if his ideas or suggestions were arrogance then 
he was guilty of arrogance. He thus testified as such being the reason 
for his discharge and yet, under oath, before the NLRB on June 8 his 
testimony was entirely different. It therefore is evident that his testi- 
mony was false with one or the other agencies of government. Regard- 
ing any pay raises affecting these two men, it was established that it 
was company policy to give wage increases periodically and that the 
raises are established at a meeting of the Chambers Board of Directors, 
prior to an effective date, the date of the Board meeting may sometimes 
be a month before the effective date of the raise. It is not unusual that 
an employee fails to remain for the effective date of the raise by leaving 
our employment, or being discharged because he or she fails to render 
satisfactory service. Failure and refusal to reinstate said employees 
was two-fold; one, that the Respondent did not feel that these two men 
could conform to company policy and assume the attitude necessary to 
render satisfactory service and, second, because of economic reasons 
no positions exist since their leaving. 

3. The Respondent has made his position clear in the testimony 
given that he did not discourage and is not discouraging membership in 
a labor organization. If the employees of our organization in the major- 
ity desire a union so it shall be; however, up to and including the present 
time there has been no evidence presented to show that the majority de- 
sire a collective bargaining agent. Only nine cards were originally pre- 


sented to the Union, which in no way represented even 30%, as required 
by the NLRB. The Respondent stands clear in the meaning of Section 8, 
Subsection (a) (3) of the Act, by discharging Crase and Morrison. There 
was no knowledge of their activities with the Union nor was there ever 


presented any evidence that such activities existed until after their dis- 
charge. 

4, The Respondent has never interfered with, restrained and 
coerced its employees, and is not interfering with, restraining and 
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coercing its employees in the exercise of the rights guaranteed in Sec- 
tion 7 of the Act and did not engage in, and is not engaging in unfair 
labor practices within the meaning of Section 8, Subsection cay) of the 
Act. No employees have come and asked the Respondent, its officers, 
supervisors, agents and representatives to consider or agree toa 
union. Further, in the conversations mentioned at the Hearing no em- 
ployee suggested that these conversations should be conducted with a 


collective bargaining agent or union representative. Even in cases 


where persons are represented by counsel they refer all questions to 
their counsel and tell you that they have a representative to speak for 
them. How then can one such as the Respondent in this case be guilty 
of any charge when he has had no knowledge of the employees" inten- 
tions or desires which each and everyone failed to make known. Even 
though an employee need not notify his employer that he desires some- 
one or some organization to represent him, it is certainly the right of 
the employer to know that such authority exists. The business agent, 
Emmett C. Entheredge, testified that any information regarding who 
authorized his Union to represent the employees of the Respondent was 
strictly confidential, as to names or numbers, thus not allowing the 
employer the right to know whether he is justly recognizing the duly 
authorized representative. If, for example, one would receive a phone 
call from an attorney stating that he represented a client, certainly be- 
fore one could discuss or transact matters, the authority from the 
individual or individuals would definitely have to be certified verbally, 
or in writing. Such knowledge up to and including the discharge of 
employees was never established. Before restraining or coercing one 


| 
5. It is felt that the Respondent's business does not affect com- 


must know what he is restraining or coercing. 


merce within the meaning of the Act: whereas, in paragraph X, Com- 
plaint and Notice of Hearing. ... "have a close intimate andj substantial 
relation to trade, traffic and commerce among the several states of 

the United States, between the several States and the District of Colum- 
bia, and within the District of Columbia, and tendto lead to 
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disputes burdening and obstructing commerce and the free flow of com- 
merce*. It will be noted that close relation to trade is not definitely a 
relation to trade and tend is not definite. The District of Columbia and 
every State in the Union has laws governing the burial of the dead. At 
no time is an undertaker required when the District of Columbia or the 
States dispose of their dead. It is the privilege, duty and procedure of 
the District of Colurbia and the States to dispose of their dead daily by 
cremation or through anatomical channels without affecting commerce 
or the free flow thereof. 

6. In support of the Motion there is attached a resume of perti- 
nent prior NLRB decisions. 

It is therefore moved and begged upon the Trial Examiner that due 
to the evidence presented and the facts governing the circumstances of 
this case that the said allegations in the Complaint be recommended and 
approved for dismissal against the Respondent. 

W. W. CHAMBERS CO. INC. 


/s/ W. W. Chambers 
President 


RESUME OF PREVIOUS NLRB DECISIONS 
SUBMITTED AS EVIDENCE IN SUPPORT OF MOTION 


NLRB v. Shen-Valley Packers, CA 4, 1954 33 LRRM 2769 
Circumstantial evidence. Although it often isn't necessary that 


"knowledge or motive be established by direct evidence”, the circum- 
stantial evidence used to establish knowledge or motive "must do more 


than give rise to a mere suspicion”. 


NLRB v. Citizen-News Co., CA 9, 1943 12 LRRM 643, quoted with 
approval in NLRB v. Whitin Machine Works CA 1, 1953, 32 LRRM 


3301 Labor Relations Cumulative Digest and Index with Table of Cases 
1951-1954, covering Volumes 28-33 LRRM 52.16 


The fact that an employee was engaged in union activities at the 
time of his discharge -- "taken alone” -- is not substantial evidence of 
discharge for engaging in union activities. 
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Tampa Times Co. v. NLRB- CA 5 (1952) 2922287, modifying and en- 
forcing 27:1370 Note LRX 142-14 

when a charge is made that by discharging an employee the em- 
ployer violated Section 8 (a) (3) of NLRA, substantial evidence must be 
adduced to show that employer knew that employee was engaging in 
activity protected by Act, that employee was discharged because he 
engaged in such activity and that the discharge had the effect of encour- 
aging or discouraging membership in a union.™ "Inference that employee 
was discharged on account of his union activities may not be drawn by the 
Board merely from the fact that the union activities preceded the dis- 
charge." 
NLRB v. International Boradcasting Co. -CA 5(1954) 33:2486 

Finding of Board that employer violated NLRA by discharging two 
employees for union activities is not supported by substantial evidence 
in view of proof showing clearly that employer had just cause to dis- 


charge employees. | 


Indiana Metal Products Corp. v. NLRB- CA 7 (1953) | 


Fact that a discharged employee may be engaged in union activities 
at the time of his discharge, taken alone, is no evidence of a discharge 
as the result of such activities in violation of Section 8 (a) (3) of the Act. 
NLRB v. Ray Smith Transport Co. CA (1951) 29:2202 

farmers Co-Operative Co. v. NLRB CA 8 (1 53) 33-2212 

Burden is on Board to prove its unfair labor practice charges and 

not upon employer to disprove them. 


[Dated August 21, 1959] IR-734 Washington, D. C. 
INTERMEDIATE REPORT AND RECOMMENDED ORDER 
Statement of the Case | 
This proceeding, based upon the complaint of the General Counsel 
and the answer of the Respondent, W. W. Chambers Co., Inc., involves 
alleged violations of Section 8(a)(1) and (3) of the National Labor Rela- 
tions Act, 61 Stat. 136. A hearing was conducted by the undersigned 
Trial Examiner at Washington, D. C., on June 8, 1959, at which all 
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parties were represented. Following the hearing, the Respondent filed 
a document entitled "Motion" which is basically a brief in support of a 
motion to dismiss the complaint. The motion is denied for reasons ap- 
pearing below. 

Upon the entire record in the case and from my observation of the 
witnesses, I make the following: 

Findings of Fact 
I. The business of the Respondent 

The Respondent, a District of Columbia corporation, is engaged 
in the operation of funeral homes. During 2 representative 12-month 
period, the Respondent rendered services for which it received in ex- 


cess of $50,000. I find that the Respondent is engaged in commerce 
within the meaning of the Act. 


II. The Union 
Office Employees International Union, Local 2, AFL-CIO, is a 
labor organization admitting to membership employees of the Respondent. 


III. The unfair labor practices 
A. The issues 

Our issues are whether the Respondent violated Section 8(a){1) of 
the Act in questioning employees and whether it violated Section 8(a)(3) 
when it discharged employees named Bernard Crase and Duane Morri- 
son. 

B. Chronology of events 

During January 1959 Crase contacted an AFL-CIO office and 
initiated a movement to organize the employees. On February 13 he 
and Morrison went to the home of a union representative and obtained a 
number of union cards. During the next few days the two employees 
solicited other employees to sign the cards and thereby to designate the 
Union as their collective bargaining representative. On February 17 
nine employees, including Crase and Morrison, attended an evening 


Een 


1/ In its answer the Respondent conceded that it is engaged in com- 
merce, but in its brief it asserted the contrary. 
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meeting at the Union's offices. An undisclosed number of Bed cards 
were delivered to Emmett C. Etheredge, the Union's business repre- 
sentative. | 
During the late afternoon of the following day, February 18, 
Etheredge talked by telephone with W. W. Chambers, the Respondent's 


president. Etheredge identified himself and requested recognition of 


the Union. Chambers asked for the names of employees who had signed 
union cards, but Etheredge declined to reveal them. Etheredge proposed 
that the cards and a copy of the Respondent's payroll be examined by a 
disinterested person who would determine whether the Union had majority 
status. Chambers rejected the card check and Etheredge said that the 
Union would file a petition with the Board. Soon after the telephone con- 
versation with Etheredge, Chambers had separate conversations with 
Garyton C. Echols and Robert E. Tolson, the Respondent's general 
manager and assistant general manager, respectively. Chambers asked 
whether they had heard anything about union activity among the employ- 
ees and both Echols and Tolson answered in the negative. | 
Echols and Tolson testified as witnesses for the General Counsel, 
to whom they had given affidavits sometime after the events described 
herein. Tolson works at night. He testified that during the night of 
February 18 he talked with five or six employees about the union activ- 
ity, that in some instances he initiated the conversations, that he "was 
asking them if any of those boys had attended any union meeting" and 


that he "was trying to find out in a way as to what men and how many 
men were going to be affiliated with the union meeting that had taken 
place." Late that evening Chambers telephoned Tolson and asked what 


Tolson had learned. Tolson replied that he had learned of a few employ- 
ees who had attended the meeting of February 17.2/ Tolson testified 


| 

| 

2/ Tolson testified at first that he could not recall the telephone con- 
Yersation. After examining his affidavit, he testified that Chambers 

has a practice of telephoning him each evening and that Chambers in- 
quired what he had learned of the identities of employees who had at- 
tended the meeting. Chambers was the Respondent's only witness and he 
did not contradict Tolson. | 


UE EEE 


76 


further, without contradiction by Chambers, that a day or so later 
Chambers told him that on February 19 or 20 Chambers had spoken 
with an employee named Howard who had acknowledged having attended 
the meeting. I credit Tolson's testimony and find accordingly. 

On the next day, February 19, after Echols had arrived for 
work at about 8 o'clock a.m., he talked with approximately 12 employ- 
ees who work under his direction. He testified that he asked whether 
they were interested in joining the Union and if they had signed union 
cards, that "Some said they attended a meeting and didn't sign” and 
that he "didn’t find one man that attended the meeting and did sign." 

He testified further that most of the 12 employees said that they were 

not interested in the Union. Neither Crase nor Morrison, who were 
discharged that morning by Chambers, as described below, was question- 
ed by Echols or Tolson. During that afternoon, according to Echols, 
Chambers came to him and asked that he inquire of employees whether 
they were interested in the Union, but he "had already done the job” 

and already was prepared to talk with Chambers “about who was and 

who was not [interested in the Union]." I credit Echol'’s testimony and 
find accordingly. 3 


C. Interference, restraint and coercion 


According to the Respondent, there was no invalid interrogation 
of employees. The Respondent points to testimony by Echols and Tol- 
son that they questioned employees for their "personal information, " 
not at the direction of Chambers, and the Respondent argues that, al- 
though “there was some discussion regarding the subject" of union 
membership and activities, this discussion was an exercise of free 
speech and reflected "merely. . - curiosity, interest and knowledge 
of the subject under discussion." Moreover, says the Respondent, al- 
though Echols is its vice president and although both Echols and Tolson 
are on the Respondent's board of directors in addition to holding man- 


agerial positions, those men are mere employees of Chambers himself 


Ey To some extent Echol’s testimony is in conflict with his affidavit, 
but that document was not offered as containing admissions against 
interest. 
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who "is in charge and run[s] the company" and who can discharge them 
at will. The relationship of Chambers to Echols and Tolson is of little 
significance. No citation of authority is necessary for the well-settled 


and elementary doctrines that inquiries of the sort in which Echols and 


Tolson engaged are proscribed by Section 8(aX(1) and that their acts are 
binding upon the Respondent. 


D. The discharges of Crase and Morrison | 
On February 19, at about 9:30 a. m., Chambers called/Crase to 
his office. After a brief conversation, Chambers discharged Crase. A 
few minutes after Crase left the office, Echols told Morrison to go to 
Chambers' office. After another brief conversation, Morrison was dis- 
charged. There was no witness to either conversation and the testimony 
of the two employees and Chambersis highly conflicting. It will be recited. 
Crase’s testimony is that Chambers asked him to tell of the union 
activities, that he answered that he could tell Chambers only that he 
had been in communication with a union representative and that he was 
personally involved, that Chambers then said (1) that there were em- 
ployees who were loyal to Chambers, (2) that Chambers had had no 
trouble obtaining answers to questions, and (3) that Chambers knew all 
about Crase's activities. Crase testified further that Chambers asked 
him to identify the employees who were involved in the union activity, 
that he refused, and that Chambers discharged him upon the ground that 
he was disloyal to Chambers. | 
Morrison's testimony is that Chambers asked him to ten of the 
union activities, that he replied that he could relate very little, that 
Chambers asked him to tell of the meeting of February 17, that he gave 
the same answer, that Chambers said (1) that there were loyal employ- 
ees, (2) that Chambers expected loyalty, and (3) that Morrison was dis- 
loyal and was being discharged for that reason. | 
Chambers’ testimony is quite different. He testified that one duty 
of Crase and Morrison was to make ambulance calls, that Chambers 
had purchased two new ambulances very recently at a cost of $15, 000 
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each, that Chambers had tried to impress upon all employees the need 
that ambulance service be rendered efficiently and courteously, but that 
Crase, a mortician, and Morrison, an apprentice undertaker, had been 
uncooperative for some time in their duty to make ambulance calls, 
apparently regarding it as being beneath their dignity, that Chambers 
had tolerated the uncooperative attitude when the only ambulances in 
use were old ones but that he could not tolerate it after the expenditure 
of $30, 000 on the new ones, and that on February 19 he believed it nec- 
essary to talk with the two employees. With respect to the conversation 
with Crase, Chambers testified that after requesting Crase’s coopera- 
tion, Crase replied that he was an embalmer and that he did not believe 
that he should be required to make ambulance calls, that Chambers 
tried unsuccessfully to persuade Crase to take a different attitude, and 
that finally Chambers had to express reluctance in having to discharge 
Crase because Crase would not agree to be cooperative. Turning to the 
conversation with Morrison, Chambers testified that he opened it by 
saying that he wanted to discuss the subject of ambulance calls, that 


Morrison answered by saying that employees should be given uniforms 


because a man who was dressed for a funeral should not be sent on such 
a call, that Chambers replied by saying that he appreciated the suggestion 
but that he was interested ‘in knowing whether Morrison would be coop- 
erative and would make ambulance calls to Chambers’ satisfaction, that 
Morrison expressed a preference for directing funerals, that Morrison 
refused to agree to become cooperative even after Chambers had said 
that it would be necessary to discharge Morrison unless he would agree, 
and that the discharge resulted. 
I cannot credit Chambers’ testimony. Crase and Morrison im- 
pressed me as reliable witnesses while Chambers impressed me un- 
favorably. Moreover, certain additional facts impel the conclusion that 
Crase and Morrison testified truthfully. First, Chambers acknowledged 
that he had not received a complaint from a customer concerning the 
conduct of Crase or Morrison when those employees had made ambulance 
calls. Chambers also acknowledged that Crase, an employee for more 


79 


than 9 years, was a capable employee in all respects other Lee in 
making ambulance calls, and other evidence establishes that the Re- 
spondent was not dissatisfied with the work of Crase or Morrison in 
any respect. Each of them had just received an increase in pay. At 
about the time that Crase initiated the organizational activity, he asked 
for an increase and at a meeting of the Respondent's board of directors 
on February 6 or 13 it was decided to raise his weekly salary from 

$90 to $95. Morrison also had requested an increase in salary. He 
had worked for the Respondent for 1 3/4 years and had advanced to the 
position of apprentice undertaker. He began work at $60 per week and 
he received four increases in pay which totaled $17.50. Under the Re- 
spondent’s wage policy, the first increase of $5 was automatic when 
Morrison acquired a license to operate ambulances and funeral lim- 
ousines, the second increase in a like sum was automatic when he ob- 
tained a license as an apprentice undertaker, and the third increase in 
a like sum was automatic 6 months after he obtained the latter license. 
The final increase, following Morrison's request for higher pay, was 
granted by the board of directors upon the same occasion that Crase's 
salary was increased to $95. The increases for those two employees 
were made effective for the workweek ending February 19, the day of 
their discharges, and there is no evidence that the board of|directors, 
of which Chambers is chairman, discussed a lack of cooperation by 
either employee. Second, when the discharges occurred, Chambers 
gave to each employee his paycheck which reflected the increased pay. 
Morrison testified credibly that, when Chambers discharged him, 
Chambers “flipped” the paycheck across a desk to him. Although the 
date of the discharge was a regular payday, the employees normally 
were not paid so early in the day nor in Chambers’ private office. But 
Chambers testified that he "happened to have” the paychecks because 
it was a regular payday and that when he could not obtain from the two 
employees the cooperation which he had requested, and reluctantly dis- 
charged them, he naturally gave to them their final pay. Chambers’ 
testimony does not have the ring of truth. In the absence of evidence 
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that Chambers normally would have had payroll checks in his private 
office at that hour of'a payday or that his signature is placed on payroll 
checks, I cannot credit his testimony that he "happened to have" the 
checks for Crase and Morrison. It is a reasonable inference that when 
those two employees were called to Chambers’ office, he had their 
checks because he was prepared to discharge them. Unless the record 
will support a finding that Chambers had reason to believe that Crase 
and Morrison were likely to reject his requests that they become coop- 
erative, such preparation is inconsistent with Chambers’ testimony that 
he called for the employees only to talk with them and that he did not 
decide to discharge them until they rejected his requests. The record 
will not support such finding. 

In oral argument Chambers asserted that he had been unaware of 
the union activities of Crase and Morrison when he discharged them. 
In this connection, it will be recalled in Chambers" behalf that neither 
Crase nor Morrison was questioned by Echols or Tolson. In addition, 
both Echols and Tolson testified that at the time of the discharges they 
had not learned of the two employees’ interest in the Union. Neverthe- 


less, it is clear from Tolson's testimony that Chambers’said to Tolson * 
that Chambers questioned at least one employee, Howard. While the 
record does not disclose the details of Chambers’ conversation with 
Howard, nor does it establish that the conversation preceded the dis- 
charges, the reliable testimony of Crase and Morrison establishes that 
Chambers acknowledged that an employee or employees, whom Chambers 


regarded as loyal, had told Chambers of Crase' and Morrison's union 
activity. I conclude that the Respondent, in discharging Crase and Mor- 
rison, violated Section 8(a(3) and (1). 
Iv. The effect of the unfair labor 
practices upon commerce 

The activities of the Respondent set forth in Section III above, 
occurring in connection with the operations of the Respondent described 
in Section I, have a'close, intimate and substantial relation to trade, 
traffic and commerce among the several states and tend to lead to labor 
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disputes burdening and obstructing commerce and the free fl 
commerce. 


Vv. The remedy 
Having found that the Respondent has engaged in certain unfair 
labor practices, I shall recommend that it cease and desist therefrom 
and that it take certain affirmative action designed to effectuate the 
policies of the Act. I shall recommend that the Respondent offer Crase 
and Morrison immediate and full reinstatement to their former or sub- 
stantially equivalent positions (Chase National Bank, 65 NLRB 827), 


without prejudice to their seniority or other rights or privileges, and 


that the Respondent make each of them whole for any loss of pay he may 
have suffered as a result of the discrimination against him, ‘by payment 
to him of a sum of money equal to that which he normally would have 
earned from the date of the discrimination, February 19, 1959, to the 
date of the reinstatement, less his net earnings (Crossett Lumber Co., 
8 NLRB 440, 497-8) during said period, the payment to be computed 
upon a quarterly basis in the manner established in N. L. R. B. v. 


Seven-Up Bottling Co., Inc., 344 U. S. 344. shall recommend also 
that the Respondent preserve and make available to the Board or its 
agents, upon request, for examination and copying, all payroll records, 
social security payment records, timecards, personnel records and re- 
ports, and all other records necessary to analyze the amounts of back 


pay due and the rights to reinstatement under the terms of these Recom- 


mendations. | 
In order to make effective the interdependent guarantees of Sec- 

tion 7 of the Act, I shall recommend further that the Respondent cease 

and desist from, in any manner, infringing upon the rights guaranteed 

in said Section. N. L. R. B. v. Express Publishing Co., 312 U. S. 

426; N. L. R. B. v. Entwistle Manufacturing Co., 120 F. 532(C. A. 4). 
Upon the basis of the above findings of fact and upon the entire 

record in the case, I make the following: 
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Conclusions of Law 

1. The Union is a labor organization within the meaning of Sec- 
tion 2(5) of the Act. 

2. By discriminating in regard to the hire and tenure of employ- 
ment of Bernard Crase and Duane Morrison, thereby discouraging 
membership in a labor organization, the Respondent has engaged in and 
is engaging in unfair labor practices within the meaning of Section 8(a) 
(3) of the Act. 

3. By interfering with, restraining and coercing its employees in 
the exercise of the rights guaranteed in Section 7 of the Act, the Re- 
spondent has engaged in and is engaging in unfair labor practices within 
the meaning of Section 8(a)(1) of the Act. 

4. The aforesaid unfair labor practices affect commerce within 
the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDATIONS 
Upon the basis of the foregoing findings of fact and conclusions 
of law, and pursuant to Section 10(c) of the National Labor Relations 
Act, I hereby recommend that W. W. Chambers Co., Inc., its officers, 
agents, successors and assigns, shall: 
1. Cease and desist from: 

(a) Discouraging membership in Office Employees Inter- 
national Union, Local 2, AFL-CIO, or in any other labor organization 
of its employees, by discharging any of its employees because of their 
concerted or union activities, or in any other manner discriminating 
in regard to their hire or tenure of employment or any term or condi- 
tion of employment; 

(b) Interrogating employees concerning union affiliation 
or activities in a manner constituting interference, restraint or coercion 
in violation of Section 8(aX{1) of the Act; and 


(c) In any other manner interfering with, restraining or 


coercing its employees in the exercise of the rights guaranteed in Sec- 
tion 7 of the Act. 
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2. Take the following affirmative action which I find will effectu- 

ate the policies of the Act: | 

(a) Offer Bernard Crase and Duane Morrison immediate and 
full reinstatement to their former or substantially equivalent positions, 
without prejudice to their seniority or other rights or privileges, and 
make each of them whole in the manner set forth in "The remedy”; 

(b) Preserve and make available to the Board or its agents 
all payroll and other records, as set forth in "The remedy"; 

(c) Post in conspicuous places in each of its business estab- 


lishments, including all places where notices to employees customarily 


are posted, copies of the notice attached hereto as Appendix, Copies of 
said notice, to be furnished by the Regional Director for the| Fifth Re- 
gion, shall, after being duly signed by the Respondent's president, be 
posted by it immediately upon receipt thereof, and maintained by it for 
at least 60 consecutive days thereafter. Reasonable steps shall be taken 
by the Respondent to ensure that said notices are not altered, defaced, 


or covered by any other material; and 
(d) File with said Regional Director within 20 days from the 

receipt of this Intermediate Report and Recommended Order, a report 

in writing setting forth in detail the steps which the Respondent has taken 

to comply herewith. | 


It is further recommended that unless the Respondent, within 20 


days from the receipt of this Intermediate Report and Recommended 
Order, notifies said Regional Director in writing that it will comply with 
the foregoing Recommendations, the National Labor Relations Board 


issue an Order requiring it to take the action aforesaid. 
Dated at Washington, D. C., this 21 day of August 1959. 
/s/ A. Bruce Hunt | 


Trial Examiner 
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APPENDIX 
NOTICE TOALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER 
of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, we hereby notify our em- 
ployees that: 

WE WILL NOT discourage membership in OFFICE EM- 
PLOYEES INTERNATIONAL UNION, LOCAL 2, AFL-CIO, or in 
any other labor organization of our employees, by discharging 
any of our employees because of their concerted or union activities, 
or in any other manner discriminate in regard to their hire or ten- 
ure of employment or any term or condition of employment. 

WE WILL NOT interrogate our employees concerning union 
affiliation or activities in a manner constituting interference, re- 
straint or coercion in violation of Section 8(a){(1) of the Act. 

WE WILL NOT in any other manner interfere with, restrain 
or coerce our employees in the exercise of the rights to self- 
organization, to form labor organizations, to join or assist OF- 
FICE EMPLOYEES INTERNATIONAL UNION, LOCAL 2, AFL- 
CIO, or any other labor organization, to bargain collectively 
through representatives of their own choosing, or to engage in 
concerted activities for the purpose of collective bargaining or 


other mutual aid or protection, or to refrain from any or all of 
such activities except to the extent that such right may be af- 


fected by an agreement requiring membership in a labor organi- 
zation as authorized in Section 8(a{(3) of the Act. 

WE WILL offer BERNARD CRASE AND DUANE MORRISON 
immediate and full reinstatement to their former or substantially 
equivalent positions, without prejudice to any seniority or other 
rights or privileges previously enjoyed. 

WE WILL make whole BERNARD CRASE and DUANE MOR- 
RISON for any loss of pay they may have suffered as a result of 
our discrimination against them. 
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| 
All our employees are free to become or remain, or to refrain 


from becoming or remaining, members in good standing of OF FICE 
EMPLOYEES INTERNATIONAL UNION, LOCAL 2, AFL-CIO, or any 
other labor organization, except to the extent that this right may be af- 
fected by an agreement in conformity with Section 8(aX 3) of the National 
Labor Relations Act. 


W. W. CHAMBERS CO., INC. 
(Employer) | 


By 
( President) | 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


[Dated September 11, 1959] 


EXCEPTIONS TO INTERMEDIATE REPORT AND 
RECOMMENDED ORDER 


Findings of Fact 
Page 1, Footnote 1, "In its answer the Respondent conceded that 
it is engaged in commerce, but in its brief it asserted the contrary™. 
Whereas, it is true that the Respondent is in a business; namely, the 
undertaking business, it is not necessarily "affecting commerce" as 
described by the Act. As previously submitted, the elimination of under- 
takers does not stop the burial of the dead, as every State and the Dis- 
trict of Columbia is required by law to dispose of its dead. (Sub-Section 
2-202, D. C. Code, 1951 Edition). The Respondent ably sets forth that 
he is not "affecting commerce" and that the Act, as written, is not appli- 
cable to said Respondent. 
III. The unfair labor practices 
A. The Issues 
Page 2, Line 5. "Our issues are whether the Respondent vio- 
lated Section 8 (a) (1) of the Act in questioning employees and whether 
it violated Section 8 (a3) when it discharged employees named Bernard 


15.4. 74, Footnote 1. 
23,A. 74, Line 19. 
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Crase and Duane Morrison". Within the meaning of the Act there is 

no mention that questioning employees is in violation of Section 8(aX(1). 
Nothing in the record proves the Respondent is guilty. Within the mean- 
ing of Section 8 (a)(3) of the Act there is no mention that the Respondent 
does not have the right to discharge an employee or employees. It is 
the right of the Respondent to discharge an employee or employees for 
cause and that cause as set forth in the testimony does not in any man- 
ner conform to this ‘section of the Act. No proof has been established 


that the Respondent is guilty. Tampa Times Co. v. NLRB-CA 5 (1952) 
29:2287, modifying and enforcing 27:1370 Note LRX 142-143. "When a 
charge is made that by discharging an employee the employer violated 
Section 8(a)(3) of NLRA, substantial evidence must be adduced to show 
that employer knew that employee was engaging in activity protected by 
Act, that employee was discharged because he engaged in such activity 
and that the discharge had the effect of encouraging or discouraging 
membership in a union.” "Inference that employee was discharged on 


account of his union activities may not be drawn by the Board merely 
from the fact that the union activities preceded the discharge". 


B. Chronology of events 

Page 2, paragraph 2, line 15 L_ "On February 17 nine employees, 
including Crase and Morrison, attended an evening meeting at the Union's 
offices". This statement is believed to be wrong. It was the Respond- 
ent’s belief that there were nine signed cards, there is no evidence in 
the record to support the attendance of nine employees at a meeting in 
the Union's offices on February 17. 

Page 2, paragraph 2, line 28°-- "Soon after the telephone con- 
versation with Etheredge, Chambers had separate conversations with 
Garyton C. Echols,' and Robert E. Tolson, the Respondent's general 
manager and assistant general manager, respectively. Chambers asked 
whether they had heard anything about union activity among the employees 
and both Echols and Tolson answered in the negative". This statement 
does not prove that the Respondent violated Section 8(a){1) or 8(aX(3) by 


asking a question. ‘Echols' and Tolson's testimony, as outlined in 


1 J.A. p. 74, Paragraph 5, Line 29. 
2 3.4. p. 75, Paragraph 1, Line 12. 
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paragraph 3, starting on line 35 to line 50 inclusive, does not estab- 
lish the fact and proof of the violation of Section 8(aX(1) of the Act. The 
quotation of Tolson's testimony that the Respondent had spoken with an 
employee named Howard, who acknowledged having attended the meeting 
is misleading, as can be proved by the calling of Howard to the witness 
stand. The Respondent cannot credit such testimony nor can anyone 
credit such testimony without the actual testimony of the happenings; if 
this is to be accepted Howard must be called as a witness. NLRB v. 
Citizen-News Co., CA 9, 1943 12 LRRM 643, quoted with approval in 
NLRB v. Whitin Machine Works CA 1, 1953. 32 LRRM 2201 Labor 
Relations Cumulative Digest and Index with Table of Cases 1951-1954, 
covering Volumes 28-33 LRRM 52.16. "The fact that an e aployee was 
engaged in union activities at the time of his discharge-- " taken alone’ 
-- is not substantial evidence of discharge for engaging in union activ- 
ities." | 

Page 2, Footnote 2, Line 572 Tolson's thoughts on the Respond- 
ent's practice of telephoning each evening are not sufficient iproof that 


the Respondent called that particular evening. If sucha call existed it 
was not proved that the conversation was concerning union activity. 


Page 2, Paragraph 4, Lines 50 to 55, and Page 3, Lines 5 to 10° 
-- does not prove violation of Section 8(a(1) or 8(a)(3) of the Act. The 


quote on Page 3, Line 7". .had already done the job..." and "about 


who was and who was not raeonceied in the Union]" is not clear in the 
Respondent's mind and appears misleading to the Respondent. It appears 
most conflicting from Echols' testimony and no conclusion should be 
drawn. It is the Respondent's desire that those employees jwho were 
presumed to have been questioned be called as witnesses to testify to the 
nature of the conversations before such quotations are admitted as evi- 
dence. 
C. Interference, restraint andcoercion | 
Page 3, Lines 15 through 25, inclusive. Whereas, it is cited 
that Echols and Tolson are guilty of violating Section a(aX1) of the Act, 


this is not fact but the opinion of the Trial Examiner. The/actions of 
ITA P75. Patagraph 2, Line 18- F 
J.A. P. 75, Paragraph 2, Line 18-p. 76, line 4. 
2 J.A. p. 75, line 29 
33.A. p. 76, Paragraph 1, Lines 5-9 and J.A. p. 16, Lines 9-20, 
4].J.A. p. 76, Lines 21-31, p. 77 Lines 1-6. 
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Tolson and Echols did in no manner interfere with, restrain, or coerce 
the employees within the meaning of the Act. Let each and every em- 
ployee be summoned to prove this point. The Respondent also shall 

take the stand to prove that no actions believed to be a violation exist 

at present. There are indications of Echols’ and Tolson's actions, but 
no testimony concerning the reactions of the employees. Their impres- 
sions must be brought forth. 


D. The discharges of Crase and Morrison 
Page 3, Lines 40-45 inclusive? Crase's testimony is false and 


there is no proof of such conversation. 

Page 3, Lines 50-552 Morrison's testimony is false and there is 
no proof of such conversation. It is evident that these two men got to- 
gether as their testimony appears identical and indicates collusion on 
their part to prejudice a third party; namely, the Respondent. Where 
is the testimony, submitted in evidence, of the findings of the District 
Unemployment Compensation Board meeting held on May 20, 1959 at 
2P.M.? Morrison admitted attending this meeting. The Trial Examiner 
has not made mention of this nor acknowledged that the testimony of Mor- 
rison differed between the two Government Agencies. Conclusion -- 
Morrison’s testimony is false. 

Page 4, Line 11.” ™...on February 19 he believed it necessary to 
talk with the two employees". The testimony here seems to conflict with 
the Respondent's thinking, as it was his intention on February 19 to dis- 
charge Crase and Morrison because of their indifferent and uncoopera- 
tive attitude in performing the duties required; namely, the making of 
ambulance calis. The quotation indicates that the Respondent tried to get 
their cooperation, which is not true, as he is not in the habit of persu- 
ading individuals who work for him to do their job. This can be substanti- 
ated by testimony of|other employees of our company. As far as any ex- 
pression of reluctance in discharging Crase, I do not believe such is in 
the record, but is a mere assumption on the part of the Trial Examiner. 
Anyone can see that an investment of $30, 000. 00, plus the question of 
getting business, could raise tension in the Respondent, who actually had 
TSA. p. 77, Lines 14-23 


2 3.A. p. 77, Lines 24-29 
33 J.A. p. 78, Line 8, 
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made the investment, to such a point that the lack of cooperation or the 
aggravation of employees not doing their work would lead to their im- 
mediate dismissal should they not conform to the policies of | joperation 
about which they had been previously warned. NLRB v. International 
Broadcasting Co. -CA 5 (1954) 33:2486. "Finding of Board that em- 


ployer violated NLRA by discharging two employees for unign activities 
is not supported by substantial evidence in view of proof showing clear- 


is not supported by SuDStantla. ee 
ly that employer had just cause to discharge employees. | 

Page 4, line 30 through Page 5, line 15, inclusive. The Trial 
Examiner, not being favorably impressed by the Respondent's testi- 
mony is not in accord with good thinking, and the facts on which he 
bases his impression are not substantial. It appears that the Trial Ex- 
aminer is prejudiced, and because he thinks he is right he comes to a 
conclusion without the proof necessary to support the findings. 

Page 4, Line 34.2 ™, Chambers acknowledged that he had not re- 
ceived a complaint from a customer concerning the conduct lot Crase or 
Morrison when those employees had made ambulance calls”. It is not 
the policy of the Respondent to wait until a customer complains to dis- 
charge an employee who is not doing his job. It is his right to discharge 
an employee before he diecredits the Respondent or the Company. 

Page 4, Line 35." The Respondent does not believe that he ".. 
acknowledged that Crase, an employee for more than 9 years, was 
capable in all respects. . .". The Respondent believes his testimony 
was that one incident does not ordinarily precipitate a discharge but 
that usually there is a series of unsatisfactory acts, which was true in 
this instance, in that neither Crase nor Morrison cooperated with the 
Respondent. The increases in pay for Crase and Morrison were not an 
indication that they were very satisfactory. Often an employer fails to 
pay sufficient salary for satisfactory results. Thus, an increase in pay 
sometimes changes one’s attitude, causing him to perform jhis assign- 
ment more satisfactorily. Again, in the experience of the Respondent 
it is sometimes found that an increase may make an employee nore 
independent and less satisfactory. It will be noted that the|increase in 


rer eae tae ERE TRIPS EEO 
1 J.A. p. 78, Line 27 through p. 80 Line 12. | 
2 J.A. p. 78, Line 30. 
3 J.A, p. 78, Line 33. 
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pay for both employees was not granted without request. Usually, 

when an employee receives an increase in pay without having asked, it 
indicates that the employee is being rewarded for his effort and success, 
or that he is more than satisfactory. Such is not the case with Crase 
and Morrison; both men asked in the form of a demand that they be 
given a raise in pay.. Although the record of the Board of Directors 
does not indicate the basis for the raise, it is felt that calling the Board 
of Directors to the witness stand will bear out the opinion that both men 
were not satisfactory in every respect, and that there was disagreement 
among the members of the Board on the approval of the increase in pay 
for the two individuals in question. 

Page 4, Line 57 es Regarding my giving each employee his pay in 
my private office early in the day, this is not unusual since the pay- 
master’s desk was within ten feet of my desk, separated only by a door. 
There are three people in the firm authorized to sign checks, and, con- 
Page 5, Line 6, *the signature 
of the Respondent was not on these two pay checks--they were signed 
by Mr. Echols. This can be verified by the paymaster and the cancelled 
checks. The statement that the Respondent “flipped” the paycheck across 
the desk is not true and is irrelevant to the matter. The Respondent does 


trary to the Trial Examiner's comment, 


not make it a practice to conduct himself in sucha manner. There seems 
to be some misunderstanding on the part of the Trial Examiner as to the 
purpose of the Respondent in calling these two men to his office, the Re- 
spondent would like to make the record clear that he did not call them to 
his office to discuss any matter with them; he had every intention of dis- 
charging them because they failed to do the job required of them. If the 
record shows that the testimony of the Respondent indicated he called 
them in for discussion it is because the Trial Examiner misunderstood 
or asked a leading question that prompted an answer that should be cor- 
rected. 

Page 5, Lines 16 to 30 inclusive’ The paragraph proves that 
Echols and Tolson had no knowledge of Crase's and Morrison's union 


activities, and in no way was the Respondent informed. The testimony 
1 J.A, p. 79, Line 23. 
2 S.A. p. 80, Line 2. 
3 J.A. p. 80, Lines 13-27, 


91 


of Crase and Morrison does not establish proof that the Respondent had 
knowledge of their union activities. If it were possible that the Re- 
spondent had such knowledge (it was pointed out in previous testimony 
that this activity of Crase and Morrison began in January 1959) why 
would the Respondent wait until February 19 to discharge them? Ac- 
cording to their testimony, which is believed to be so reliable by the 
Trial Examiner, he would certainly have been informed by “loyal em- 
ployees” long before February 19. This conclusion of the Trial Ex- 
aminer is a mere assumption and shows prejudice on his part, particu- 
larly when such a determination is made by the Trial Examiner who has 
no proof that the Respondent was informed of Crase's and Morrison's 
union activity. Indiana Metal Products Corp. v. NLRB-CA 7 (1953) 


indiana MS: Se 


"Fact that a discharged employee may be engaged in union activities at 
the time of his discharge, taken alone, is no evidence of a discharge as 
the result of such activities in violation of Section 8(a)(3) of the Act. 
Further, there was introduced by the Respondent the findings of 
the D. C. Unemployment Compensation Board, which were the result of 
a hearing on Morrison's application for unemployment compensation, 
held on May 20, 1959 at 2 P.M., at which time Morrison gave testimony 
under oath directly contradictory to the testimony he gave at the Trial 
Examiner's hearing. This evidence was apparently not considered by 
the Examiner. The Respondent asks why? | 
Further, the rights of the Respondent were denied; i.e., the 
right to hire or fire as long as it was not in violation of the Act, under 
Section 8(aX3). 


Further the Trial Examiner has passed judgment on his opinion 


and prejudiced feeling in the matter, not on proof of the guilt he has 
tried to establish. NLRB v. Shen-Valley Packers, CA 4 1954 33 LRRM 
2769. “Circumstantial evidence. Although it often isn't necessary that 
"knowledge or motive be established by direct evidence’ the circumstan- 
tial evidence used to establish knowledge or motive ‘must |do more than 


tial evidence used to establish ane ee eee 


give rise to a mere suspicion’. " 
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IV. The effect of the unfair labor 
practices upon commerce 


Page 5, Line 37. "_.. have a close, intimate and substantial rela- 
tion to trade...". It'will be noted that the Act does not state that to be 
guilty of violating the Act one must have a "close, intimate and sub- 
stantial relation to trade". Either we are, or we are not, "affecting 
commerce" as defined by the Act. The Trial Examiner points out that 
it appears we are "close". This is insufficient, we are not “affecting 
commerce" as defined by the Act. Support of this is quoted in Sub-_ 


Section 2-202, D. C. Code 1951 Edition. 


V. The Remedy 
Page 5, Lines 45 to 60 inclusive? The recommendations cannot 


be complied with by the Respondent since he is not guilty of the alleged 
unfair labor practices. 


Conclusions of Law & Recommendations 
Page 6, Lines 10 to 60 inclusive? The respondent feels that 
these are not applicable since the Respondent is not guilty as charged by 
the Trial Examiner. The Respondent asks for immediate dismissal of 
the intermediate report and recommended order on grounds of prejudice, 
assumption and lack of evidence. Further, the business involved is 


essentially local and the Supreme Court has indicated that the Board has 


this discretion. NLRB v. Denver Bldg. & Constr. Co., 341 US 675 

(1951). NLRB v. Ray Smith Transport Co. CA (1951) 29-2202 Farmers 
Co-Operative Co. v. NLRB CA 8 (1953) 33-2212. "Burden is on Board 
to prove its unfair labor practice charge and not upon employer to dis- 


prove it.” 

If not dismissed, the Respondent hereby asks for permission to 
argue orally before the Board to clear up any misunderstandings, or 
shed any enlightenment on the subject that will tend to have the Board 
render a fair and just decision. Further, it is asked that the Respondent 
be afforded the opportunity to present the proper number of witnesses 


1 7A. p. 80, Line 32. 
2 J.A. p. 81, Lines 4-24. 


3 J.A. p. 82, Lines 1-29. 
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to sustain his case, since the Trial Examiner and others desire more 

proof. A retrial appears justifiable. 

W. W. CHAMBERS CoO., |INC. 
| 


By /s/ W. W. Chambers 
PRESIDENT 


SEPTEMBER 11, 1959 
7 copies to National Labor Relations Board, Washington, D. C. 


1 copy to John A. Penello, Regional Director, Fifth Region | 
104 W. Baltimore St., Baltimore)1, Md. 

1 copy to Office Employees International Union, Local No. 2, AFL-CIO 

1 copy to Thomas W. Kennedy, Esq., Baltimore, Maryland | 

1 copy Foley & Foley, Washington, D. C. | 

1 copy to A. Bruce Hunt, Trial Examiner 


[Dated December 8, 1959] D-1137 Washington, D. C. 


DECISION AND ORDER 

On August 21, 1959, Trial Examiner A. Bruce Hunt issued his 
Intermediate Report in the above-entitled proceeding, finding that the 
Respondent had engaged in and was engaging in certain unfair labor 
practices, and recommending that it cease and desist therefrom and 
take certain affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. Thereafter the Respondent filed ex- 
ceptions to the Intermediate Report. | 

Pursuant to the provisions of Section 3 (b) of the Act, jthe Board 
has delegated its powers in connection with this case to a three-member 
panel. | 

The Board has reviewed the rulings of the Trial Examiner at the 
hearing and finds that no prejudicial error was committed. | The rulings 
are hereby affirmed. The Board has considered the Intermediate Re- 
port, the exceptions, and the entire record in the case, and hereby 
adopts the findings, conclusions, and recommendations of the Trial 
Examiner.— 
i/ We agree with the Trial Examiner that the relationship of Company 
president Chambers to Echols and Tolson is of little significance as the 


latter are members of the Respondent's Board of Directors, hold top 
| [eont"d] 
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ORDER 
Upon the entire record in the case, and pursuant to Section 10{c) 
of the National Labor Relations Act, as amended, the National Labor 
Relations Board hereby orders that the Respondent, W. W. Chambers 
Co., Inc., Washington, D. C., its officers, agents, successors, and 
assigns, shall: 
1. Cease and desist from: 

(a) Discouraging membership in Office Employees Inter- 
national Union, Local 2, AFL-CIO, or in any other labor organization 
of its employees, by discharging any of its employees because of their 
concerted or union activities, or in any other manner discriminating 
in regard to their hire or tenure of employment or any term or condi- 
tion of employment; and 

(b) Interrogating its employees concerning union affiliation 
or activities in a manner constituting interference, restraint or coercion 
in violation of Section 8 (a) (1) of the Act; and 

(c) In any other manner interfering with, restraining or 
coercing its employees in the exercise of the right to self-organization, 


to form labor organizations, to join or assist Office Employees Inter- 
national Union, Local 2, AFL-CIO, or any other labor organization, to 
bargain collectively through representatives of their own choosing, and 


to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection or to refrain from any or 
all such activities, except to the extent that such right may be affected 
by an agreement requiring membership in a labor union as a condition 
of employment, as authorized in Section 8 (a) (3) of the Act, as modified 
by the Labor Management Reporting and Disclosure Act of 1959. 

2. Take the following affirmative action which the Board finds 
will effectuate the policies of the Act: 


cont'd fr pg 

managerial positions, and exercise supervisory powers. Echols and 
Tolson are agents of the Respondent within the definition of Section 2 
(13) of the Act, regardless whether Chambers treats them like rank 
and file employees. 
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(a) Offer to Bernard Crase and Duane G. Morrison imme- 
diate and full reinstatement to their former or substantially equivalent 
positions, without prejudice to any seniority or other rights or priv- 
ileges previously enjoyed, and make them whole for any loss of pay 
they may have suffered as a result of the discrimination See them, 
in the manner set forth in the section of the Intermediate Report entitled 
"The Remedy.” | 

(b) Post at each of its business establishments copies of 


the notice attached hereto and marked Appendix. 2/ Copies of said 


notice, to be furnished by the Regional Director for the Fifth Region, 
shall, after being duly signed by the Respondent's representative, be 
posted by the Respondent immediately upon receipt thereof, and be 
maintained by it for a period of sixty (60) consecutive days thereafter, 
in conspicuous places, including all places where notices to its employ- 
ees are customarily posted. Reasonable steps shall be taken by the Re- 
spondent to insure that said notices are not altered, defaced, or covered 
by any other material; and 
(c) Notify the Regional Director for the Fifth Region, in 
writing, within ten (10) days from the date of this Order, what steps 
have been taken to comply herewith. | 


Dates, Washington, D. C. , December 8, 1959. 


Philip Ray Rodgers, Member 
Stephen S. Bean, Member 


John H. Fanning, Member 


(SEAL) NATIONAL LABOR RELATIONS 
BOARD 


27 In the event that the Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words 
"PURSUANT TO A DECISION AND ORDER" the words "PURSUANT 
TO A DECREE OF A UNITED STATES COURT OF APPEALS, EN- 
FORCING AN ORDER." 


D-1137 
APPENDIX 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO. 
A DECISION AND ORDER 
of the National Labor Relations Board, and in order to effectuate the 
policies of the National Labor Relations Act, we hereby notify our 
employees that: 
WE WILL NOT discourage membership in OFFICE EM- 
PLOYEES INTERNATIONAL UNION, LOCAL 2, AFL-CIO, or in 
any other labor organization of our employees, by discharging 
any of our employees because of their concerted or union activ- 
ities, or in any manner discriminate in regard to their hire or 
tenure of employment or any term or condition of employment. 
WE WILL NOT interrogate our employees concerning union 


affiliation or activities in a manner constituting interference, 


restraint or coercion in violation of Section 8 (a) (1) of the Act. 


WE WILL NOT in any other manner interfere with, restrain 
or coerce our employees in the exercise of the rights to self- 
organization, to form labor organizations, to join or assist OF- 
FICE EMPLOYEES INTERNATIONAL UNION, LOCAL 2, AFL- 
CIO, or any other labor organization, to bargain collectively 
through representatives of their own choosing, or to engage in 
concerted activities for the purpose of collective bargaining or 
other mutual aid or protection, or to refrain from any or all of 
such activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as 
authorized in Section 8 (a) (3) of the Act, as modified by the Labor 
Management Reporting and Disclosure Act of 1959. 

WE WILL offer BERNARD CRASE and DUANE MORRISON 
immediate and full reinstatement to their former or substantially 
equivalent positions, without prejudice to any seniority or other 
rights or privileges previously enjoyed. 
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WE WILL make whole BERNARD CRASE and DUANE 
MORRISON for any loss of pay they may have suffered as a result 
of our discrimination against them. | 

All our employees are free to become or remain, or to refrain 
from becoming or remaining, members in good standing of OFFICE 
EMPLOYEES INTERNATIONAL UNION, LOCALE 2, AFL-CIO, or any 
other labor organization, except to the extent that this right may be 
affected by an agreement in conformity with Section 8 (a) (3) of the 
National Labor Relations Act, as modified by the Labor Management 
Reporting and Disclosure Act of 1959. 


W. W. CHAMBERS Co. INC 


(Employer) ; 


By. 
(President) 


This notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 


[Rec'd December 18, 1959] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


W. W. CHAMBERS COMPANY, INC. ) 
a corporation 
Petitioner 


vs No. 15472 
NATIONAL LABOR RELATIONS BOARD 
Respondent ) 


PETITION FOR REVIEW OF A DECISION AND ORDER 
___OF THE NATIONAL LABOR RELATIONS BOARD _ 
To the Honorable the Judges of the United States Court of Appeals 
for the District of Columbia Circuit: | 
Your petitioner, W. W. Chambers Company, Inc., a corporation, 
respectfully presents its petition for a review of the Decision and Order 
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of the National Labor Relations Board entered on December 8, 1959, 
and served on December 10, 1959, wherein petitioner was ordered to 
cease and desist from certain practices alleged to be unfair labor prac- 
tices within the meaning of Labor Management Relations Act, 1947, 
29 U.S.C.A. Sec. 160, et seq. (Supp. 1952) and to take other affirmative 
action, and respectfully shows to the Court as follows: 
I 
This petition is filed in the Court pursuant to Section 10(f) of the 
Labor Management Relations Act 1947, 29 U.S.C.A. Sec. 160(f) 
(Supp. 1952) hereinafter referred to as the "Act™ and in accordance 
with Rule 38 of the Rules of this Court. 
II 
Petitioner is a corporation duly organized under and existing 
pursuant to the laws of the District of Columbia. It maintains its 
principal office and place of business at 14th and Chapin Streets, N. W., 
Washington, D. C., where it has been continuously engaged in the busi- 
ness of an undertaker. All of its operations are located in the District 
of Columbia. 
III 


THE NATURE OF THE PROCEEDINGS AS TO 
WHICH REVIEW IS SOUGHT 


The proceedings as to which review is here sought is a proceed- 
ing under Section 10(b) of the Act. The proceeding was initiated by 
charges filed by Office Employees International Union, Local 2 - AFL- 
CIO (Case No. 5-CA-1497). 

Pursuant to these charges, the General Counsel of the National 
Labor Relations Board, on behalf of the Board, caused a complaint, 
dated 29th of April 1959 and designated as Case No. 5-CA-1497, to be 
signed by the Regional Director and issued, alleging that the W. W. 
Chambers Company, Inc., had engaged in unfair labor practices within 
the meaning of Sections 8(aX1) and 8(a)(3) and Section 2, subsections 
(6) and (7) of the Act, in that it had discharged Duane G. Morrison and 
Bernard Crase because of their membership in, assistance to, or ac- 


tivity on behalf of the Union, and by interfering with, restraining and 
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coercing its employees in the exercise of the rights guaranteed in Sec- 
tion 7 of the Act. | 
Respondent denied by answer the commission of any unfair labor 
practices together with a denial of operation of the petitioner |in the State 
of Maryland. A hearing was held before Trial Examiner A. Bruce Hunt 
on June 8, 1959. On June 26, petitioner filed a motion to dismiss the 
complaint which thereafter was denied by the Trial Examiner. 
On August 21, 1959, the Trial Examiner issued his Intermediate 
Report and Recommended Order finding the petitioner had committed 
unfair labor practices. Petitioner duly filed Exceptions to the Inter- 
mediate Report and Recommended Order of the Trial Examiner, chal- 
lenging the propriety and legality of certain of the Trial Examiner's 


findings and recommendations which were adverse to petitioner. 


Petitioner requested permission to present oral argument in sup- 
port of aforesaid exceptions before the Board but such request was de- 
nied. The Decision and Order complained of herein was rendered by 
Board Members Ray Rodgers, Stephen S. Bean and John H. (Fanning on 
December 8, 1959, and served on the petitioner on December 10, 1959. 
A copy of said Decision and Order is attached hereto and made a part 
hereof as Appendix "A". | 

IV | 
THE FACTS AND STATUTES UPON WHICH JURISDICTION IS BASED 

Section 10(f) of the Labor Management Relations Act 1947 as 

amended, 29 U.S.C.A. Sec. 160 (f) provides in part that: 


"Any person aggrieved by a final order of the Board grant- 
ing or denying in whole or in part the relief sought maly obtain a 
review of such order. . . in the United States Court of Appeals 
for the District of Columbia by filing in such Court a written 
petition praying that the Order of the Board be modified or set 
aside." | 
The petitioner is the person charged and found by the Board to 
have committed unfair labor practices and is the person to whom the 
Order of the Board in this proceeding is directed. It is, therefore, 


authorized by the statute to file this petition in this Court. 


Vv 
POINTS UPON WHICH THE PETITIONER 
INTENDS TO RELY FOR RELIEF 

(a) The Board's finding that W. W. Chambers Company, Inc., 
is engaged in commerce and that the alleged unfair labor practices 
affected commerce are not supported by substantial evidence on the 
record considered as a whole and are not based on a valid interpreta- 
tion of Section 2(6) and (7) of the Act. 

(b) Certain material findings of fact upon which the Board pre- 
dicated its Order are erroneous because they are contrary to the evi- 
dence in the record considered as a whole and said findings are unlaw- 
ful because they are not supported by "substantial evidence on the record 
as a whole” as required by Section 10(e) of the Act. 

{c) The Conclusions of Law upon which said Order is based are 
contrary to law because they are either unsupported by the Findings 
of Fact or predicated upon erroneous Findings of Fact and are unsup- 
ported by the record as a whole. 

(a) Said Order is arbitrary and capricious, constitutes an abuse 
of discretion and exceeds the powers vested in the Board. 

(e) Said Order is beyond the jurisdiction of the Board because it 
deprives petitioner of a substantial right granted to it by Section 9(c) 
(1b) of the Act. 

(£) Said Order is invalid because the Board, despite petitioner's 
exceptions to the Intermediate report and Recommended Order of the 
Trial Examiner, failed and refused to find that petitioner had not en- 
gaged in acts constituting unfair labor practices within the meaning of 
the Act, and failed and refused to conclude that the complaint should 
be dismissed. 

(g) In addition to the points specifically set forth hereinabove, 
the failure of the Board to recognize, approve and grant the various 
exceptions set forth in petitioners exceptions to the Intermediate Re- 
port and Recommended Order of the Trial Examiner, a copy of which 
will be a part of the transcript of record to be filed herein, is erroneous 


101 


and contrary to law, including the denial of the Motion to Dismiss made 
by petitioner to the Trial Examiner. | 
(h) The Board's Order is beyond its powers under Section 10(a) 
and (c) of the Act. 
(i) The failure to admit into evidence the findings of the District 
Unemployment Compensation Board held on May 20, 1959, since it is 
germane to the issue of discharge and the reason therefor. 
(j) The failure of the Board under Section 10(c) of the|Act to take 
further testimony upon request of petitioner, testimony not available to 


petitioner at the time of original hearing especially in view of the fact 
that petitioner appeared in proper person and was not skilled in legal 


procedure. | 

(k) The Board's Order is beyond its powers, and the Board is 
without jurisdiction within the meaning of Section 2, Subsections (6) 
and (7) of the Act as to this petitioner. | 


THE RELIEF PRAYED 
(a) The petitioner prays that this Court set aside the |decision 
and Order of the Board in its entirety and that the Board be ordered to 
dismiss the complaint against petitioner. | 
(b) If the next preceding prayer for relief is denied, then, in that 
event, that this Court modify such Order of the Board by setting aside, 
vacating and annulling the parts thereof which are erroneous and unlaw- 
ful. | 
(c) That this Honorable Court order the commencement of these 
proceedings to operate as a stay of the Board's Order until |proper de- 
termination is made by this Court. | 
(d) That this Court exercise its jurisdiction and grant to petition- 
er such other and further relief in the premises as the rights and equities 
of the cause require and may seem just and proper to this Court. 
Respectfully submitted, 


McINERNEY & McCARTHY 
One Thousand Connecticut Avenue 
Attorneys for Petitioner 


By /s/ Thomas B. Scott 


[Dated February 29, 1960] 


PREHEARING CONFERENCE STIPULATION 

Pursuant to Rule 38 (k) of the Rules of this Court, the parties, 
first having obtained approval of this Court, at the Prehearing Con- 
ference on February 25, 1960, hereby stipulate and agree to the fol- 
lowing with respect to the issues and the dates for the filing of the 
briefs and joint appendix: 

I. 
THE ISSUES 

After a sincere effort to reach an agreement on the issues in this 
case, and the parties being unable to agree upon a joint statement of 
the issues, the following are the issues by the Petitioner and Respond- 
ent, respectively: 

(Issues One and Two have been agreed to by both Petitioner and 
Respondent. ) 

1. Whether the Board properly found that Petitioner, W. W. 
Chambers Company, Inc., is engaged in commerce or that the alleged 
unfair labor practices affected commerce within the meaning of Sec- 
tion 2(6) and (7) of the National Labor Relations Act. 

2. Whether substantial evidence on the record considered as a 
whole, as required by Section 10(e) of the Act, supports the Board's 
findings that Petitioner in violation of Section 8(a)(3) and (1) of the Act 
discriminatorily discharged its employees, Crase and Morrison, and 
coercively interrogated other employees. 

(The following issues are deemed pertinent by the Petitioner. ) 

3. Whether the Petitioner was accorded due process of law in 
these proceedings, ‘and whether the Petitioner was denied substantial 
rights granted by the Labor Management Relations Act and the Admin- 
istrative Procedure Act. 

4. Whether prejudicial error was committed by the Board: 

a. In failing to recognize, approve or grant the various 
exceptions set forth in Petitioner's exceptions to the Intermediate Re- 
port and Recommended Order of the Trial Examiner. 
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b. Inthe denial of Motion to Dismiss made by Petitioner 


to the Trial Examiner. | 
c. In sustaining Trial Examiner's refusal to admit into 
evidence the findings of the District Unemployment Compensation Board 
held on May 20, 1959 on the issue of discharge and the reason therefor. 
d. In sustaining erroneous rulings by the Trial Examiner 
during the course of the hearing. 
5. Whether, in the circumstances of this case, particularly in 
view of the fact that Petitioner appeared at the hearing without counsel 
and was not skilled in legal procedures, the Board's refusal of Peti- 
tioner's request to present further testimony not available at the time 
of original hearing constituted prejudicial error. 
6. Whether the Board's Order was beyond its powers under Sec- 


tion 10(a) and (c) of the Act. 


II. | 
THE BRIEFS AND JOINT APPENDIX TO BRIEFS 
1. Petitioner shall, on or before March 5, 1960, designate such 
portions of the record as it desires to have printed ina J oint Appendix 
and serve a copy thereof upon the Board. The Board, shall, on or 
before March 10, 1960, counterdesignate such portions of the record 
as it desires to have printed and serve its counterdesignation upon 
Petitioner. The printing of the record shall be the responsibility of 


Petitioner. 
2. Petitioner's brief shall be filed on or before March 23, 1960. 
3. Respondent's brief shall be filed on or before April 22, 1960. 
4, Petitioner's reply brief, if any, shall be filed on or before 
May 9, 1960. 
5. It is further agreed that either party and the Coun, at or 
following the hearing of argument on the petition for review in this 
case, may refer to any portion of the original transcript of record or 
exhibits herein which has not been printed, to the same extent and ef- 
fect as if they had been printed, or otherwise reproduced, it being 
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understood that any portions of the record thus referred to will be 
printed in a supplemental Joint Appendix if the Court so directs. 
Dated at Washington, D. C. this 29th day of February, 1960. 
McInerney & McCarthy 


By. 
Counsel for Petitioner 


reel Mallet-Prevo 
Counsel for the 
National Labor Relations Board 


[Dated March 2, 1960] : 
No. 15, 472 SEPTEMBER TERM, 1959 


Before: Wilbur K. Miller, Circuit Judge, 
in Chambers. 


PREHEARING ORDER 
Counsel for the parties in the above-entitled case having appeared 


before me for prehearing conference pursuant to Rule 38(k) of the Gen- 
eral Rules of this Court, and counsel having submitted their stipulation 
dated February 29, 1960, the stipulation having been considered, the 
stipulationis hereby approved, and it is 

ORDERED that the parties proceed according to the stipulation 
dated February 29, 1960, and that the stipulation and this order shall 
be printed in the joint appendix. 


Dated: March 2, 1960 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD | 


United States Court of Appeals 
For THE DISTRICT oF COLUMBIA CIRCUIT 


No. 15,472 | 


W. W. CHAMBERS COMPANY, INC., PETITIONER 
| 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


I 
| 
On Petition To Review and On Cr is Petition for Enforce- 
ment of an Order of the National Labor Relations Board 


United States Court of Appedt3————— | 
For the ' 
District of Columbia Circuit 


SrvarT ROTHMAN, 


FILED APR 217960 General Counsel, 


| 
DoMINIcK L. MANOLI, 
Associate General Counsel, 


MARCEL | -~PREVOST, 
Assistant General Counsel, 
| 


FANNIE M. BOYLs, 
WILLIAM J. AVRUTIS, 
| Attorneys, 
National| Labor Relations Board, 
Washington 25, D. C. 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


It is the view of the Board that this case presents 
the following questions: 


1. Whether the Board properly found that peti- 
tioner, W. W. Chambers Company, Inc., is engaged 
in commerce or that the alleged unfair labor practices 
affected commerce within the meaning of Section 
2 (6) and (7) of the National Labor Relations Act. 

2. Whether substantial evidence on the record con- 
sidered as a whole, as required by Section 10 (e) of 
the Act, supports the Board’s findings that petitioner, 
in violation of Section 8 (a) (3) and (1) of the Act, 


discriminatorily discharged its employees Crase and 
Morrison, and coercively interrogated other em- 
ployees. 


INDEX 


Counterstatement of Questions Presented...........—---- = 
Counterstatement of the Case. .-—..-----e---e-sc-ese-cnsnennneee 
I. The Board’s findings of fact..-—-...——-.-.---------- 
A. Crase and Morrison seek to organize peti- 
tioner’s establishment and petitioner at- 
tempts to discover which of its employees 
are supporting the Union.._...........---——------- 

B. Petitioner fires Crase and Morrison 


II. The Board’s conclusions and order...........------ 


Summary of Argument. 


LN 9 a rr 


I. The Board weeny found that petitioner is en- 
gaged in commerce within the meaning of the 


II. Substantial evidence supports the Board’s find- 
ing that petitioner, in violation of Section 8 
(a) (3) and (1) of the Act, discharged its em- 
ployees Crase and Morrison because of their 
union activities and coercively interrogated 
other employees as to union matters.______.._.... 
A. The discharges 
B. Interference, restraint and coercion...___.. 


. There is no basis for petitioner’s contention that 
it was not accorded a fair hearing............_ 


1. The contention that the Trial Examiner 
failed to protect petitioner from the techni- 
cal skill of opposing counsel. 

. The contention that the Trial Examiner 
acted prejudicially in allowing Mr. Cham- 
bers only five minutes time in which to ex- 
amine affidavits of the witnesses Tolson 
and Echols 

. The contention that the Trial Examiner 
failed to allow petitioner a recess in order 
to bring in more witnesses.......-...--..-.-. 


Page 


Argument—Continued 


4. The contention that the Board acted preju- 
dicially in not granting petitioner’s request 
to open the hearing so that petitioner might 
call more witnesses 

. The contention that the Board acted preju- 
dicially in refusing to grant petitioner’s re- 
quest for oral argument. 

Conclusion 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15,472 


W. W. CHAMBERS COMPANY, INC., PETITIONER 
Vv. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


On Petition To Review and On Cross Petition for Enforce- 
ment of an Order of the National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS 
BOARD 


COUNTERSTATEMENT OF THE CASE 
This case is before the Court upon the petition of 
W. W. Chambers Company, Inc., to review and set 
aside an order (J.A. 94-97) issued against peti- 
tioner pursuant to Section 10(c) of the National 


1“J A” refers to the Joint Appendix; “Tr.” refers to the 
stenographic transcript of the testimony. References pre- 
ceding a semicolon are to the Board’s findings and succeeding 
references are to the supporting evidence. 


(1) 
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Labor Relations Act, as amended (61 Stat. 136, 29 
U.S.C., Sec. 151 et seg.), on December 8, 1959, and 
on cross-petition of the Board for enforcement of its 
order. The Board’s Decision and Order (J.A. 98-97, 
73-85) are reported at 125 NLRB No. 78. This 
Court has jurisdiction under Section 10 (e) and (£) 
of the Act, the unfair labor practices having occurred 
within the District of Columbia where petitioner 
operates a number of funeral homes (J.A. 74; 1-2, 4). 


I. The Board’s findings of fact 


The Board’s finding that petitioner violated Sec- 
tion 8(a) (3) and (1) of the Act by discriminatorily 
discharging employees Crase and Morrison and by 
coercively interrogating employees with respect to the 
Union’s activities and the identity of union members 


is based upon the following facts: 


A. Crase and Morrison seek to organize petitioner’s 
establishment and petitioner attempts to discover 
which of its emploees are supporting the Union 

In January 1959, Bernard Crase, a licensed mor- 
tician, and Duane Morrison, an apprentice under- 
taker, employees of petitioner at one of its funeral 
homes, asked the AFL-CIO headquarters in Balti- 
more, Maryland, for help in organizing their fellow 
workers (J.A. 74, 79; 32-33, 41). The Union gave 
them application cards which they then had some of 
the other employees sign (J.A. 74-75; 38, 41). On 
the evening of February 17, nine employees, including 
Crase and Morrison, attended a meeting at the Un- 
jon’s office and the two union supporters gave the 


3 


signed cards to the Union’s business representative, 
Emmett C. Etheredge (JA. 74-75; 6-7, 34, 42). 
Late in the afternoon of the following day, Febru- 
ary 18, Etheredge telephoned Company President 
W. W. Chambers and requested him to recognize the 
Union (J.A. 75; 7-8). Chambers asked for the names 
of the employees who had signed cards but Etheredge 
declined to reveal them. Instead, he proposed a card 
check against the company payroll by a disinterested 
person to settle any question whether the Union 
represented an employee majority (ibid.). Chambers 
rejected the suggestion and Etheredge ended the con- 
versation by stating that in that case the Union would 
file a representation petition with the Board (ibid.). 
Chambers at once sought out Company Vice-Presi- 
dent and General Manager Grayton C. Echols and 
also Company Assistant General Manager Robert E. 
Tolson, both of whom are members of petitioner’s 
board of directors (J.A. 75; 15, 23, 27, 28). Cham- 
bers asked each whether he had heard anything about 
union activity and both stated that they had not (J.A. 
75; 15, 28). Tolson, who works during evening 
hours, asked five or six employees that night about 
the union activity (J.A. 75; 15, 20). He testified 
that he inquired whether they “had attended any 
union meeting,” and also tried “to find out ... what 
men and how many men were going to be affiliated 
with the meeting that had taken place” (J. A. 75; 
15-16, 20). When Chambers telephoned Tolson later 
that night in order to learn what he had found out, 
Tolson told him that he “had learned there was a 
meeting but that was about all” (J. A. 75; 18). A 
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day or so afterward, Chambers told Tolson that he 
had questioned an employee named Howard who told 
him he had attended the meeting (J. A. 75-76; 18-19). 

On February 19, Echols arrived for work at 8 a.m. 
(J. A. 76; 28). Echols asked about 12 employees 
whether they were interested in joining the Union 
and if they had signed union cards, but had no more 
success than Tolson in discovering union adherents. 
Although some employees told Echols that they had 
been to the meeting, none of those questioned by him 
admitted having signed a union card (J. A. 76; 
24-27). Crase and Morrison were not among the 
employees whom Echols and Tolson questioned (J. A. 
76; 20, 31). 

Chambers came to Echols that afternoon and asked 
him to “inquire among the employees about the 
Union” and find out “who is interested and who 
is not” (J. A. 76; 27). Echols “had already done 
the job,” so he “reported to [Chambers] then and 
there” what he had “found out” as to the employees’ 
union sympathies (ibid.). 


B. Petitioner fires Crase and Morrison 


On the morning of February 19, Chambers called 
Crase to his office and asked him to tell about the 
union activities and his own part in them (J. A. 77; 
34-35). Crase admitted that he had been in touch 
with a union representative and was personally in- 
volved in the situation but told Chambers that he 
could not tell him anything more ( ibid.). Chambers 
then told Crase that, thanks to other employees who 
were “loyal” to the Company, he knew all about Crase 
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and his activities (J. A. 77; 35). He next sounded 
out Crase as to which other employees were involved 
but Crase evaded a direct answer, saying, “Appar- 
ently you know more about it than I do” (ibid.). 
Chambers replied, “Maybe I do,” and added that he 
would have to let Crase go, as Crase had been dis- 
loyal to him (ibid.). At the same time Chambers 
handed Crase his paycheck (ibid.). 

A few minutes after Crase’s discharge, Echols sent 
Morrison to Chambers’ office and a substantially 
similar conversation ensued, with a like result (J. A. 
77; 48, 34). Chambers asked Morrison what he knew 
“about this union business” and about “this meeting 
that happened the other night”, but Morrison an- 
swered only that he could tell Chambers “very little” 
(ibid.). Chambers thereupon told Morrison that as 
an employer he had the right to expect loyalty from 
his employees and that he had loyal employees, but 
that since Morrison had shown him that he was dis- 
loyal, he would have to discharge him (ibid.). Cham- 
bers then “flipped” Morrison’s check across the desk 
to Morrison (J. A. 79; 48). 

The Board, for reasons hereinafter discussed, re- 
jected petitioner’s contention that it discharged 
Crase and Morrison because they had been uncoopera- 
tive in their duty to make ambulance calls. It inferred 
from Chambers’ statements to these employees prior 
to discharging them that he had learned of their 
union activities and had discharged them for that 
reason (J. A. 80). 
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Il. The Board’s Conclusions and Order 


Upon the foregoing facts, the Board concluded that 
petitioner, jn violation of Section 8(a) (3) and (1) of 
the Act, discharged Crase and Morrison pecause of 
their union activities and unlawfully interrogated 
other employees as to union matters (J.A. 16-77, 80)- 

Accordingly, the Board ordered petitioner to cease 
and desist from discharging or in any other manner 

pecause of their 


ing its 

with, restraining oF coer’ 

exercise of their rights under the Act. 

‘the Board ordered petitioner to reinstate Crase and 
Morrison with back pay; and to post appropriate 
notices (J.A. 94-97). 


SUMMARY OF ARGUMENT 


I. The Board properly found that petitioner is en- 
gaged in commerce within the meaning of the Act. 
, Petitioner operates 2 number of funeral homes in 

Section 2 (6) of the Act 
icable to business 
Columbia.” Since 
petitio satisfies de 
minimis requirements an 
jurisdictional minimum for busines 
the District of Columbia, it appropri 
diction in this case- 
Il. Substantial evidence supports the Board’s find- 
ing that petitioner, in violation of Section 8(a) (3) 


7 


and (1) of the Act, discharged its employees Crase 
and Morrison because of their union activities and 
coercively interrogated other employees as to union 
matters. Thus, petitioner, upon being informed of its 
employees’ interest in the Union, at once sought in- 
formation about the union sympathies of its em- 
ployees, both by direct inquiry of the union represen- 
tative and also through extensive questioning con- 
ducted by company officials. Upon learning of the 
leadership of employees Crase and Morrison in the 
Union’s organizational efforts, petitioner’s president 
told them that he considered them disloyal to the 
Company because of their union activities and was 
discharging them for that reason. 

III. There is no basis for petitioner’s contention 
that it was not accorded a fair hearing when it elected 
to conduct its defense in this case through its presi- 
dent, a layman. The record shows that the Trial 
Examiner was consistently careful to advise and 
guide petitioner’s chosen representative and to relax 
any technicality which might impede petitioner in 
making out its defense. He also declared recesses on 
his own motion in order to afford petitioner ample 
opportunity to read the affidavits of witnesses called 
by the General Counsel. There is no basis for peti- 
tioner’s complaint that the Trial Examiner failed to 
allow it a recess in order to bring in more witnesses 
since petitioner never asked for such a recess. In- 
stead, petitioner, having finished its case, then stated 
that it had no further witnesses to call. The Board 
acted properly in not granting petitioner’s later re- 
quest to reopen the hearing so that petitioner might 
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IL. The Board’s Conclusions and Order 


Upon the foregoing facts, the Board concluded that 
petitioner, in violation of Section 8(a) (3) and (1) of 
the Act, discharged Crase and Morrison because of 
their union activities and unlawfully interrogated 
other employees as to union matters (J.A. 76-77, 80). 

Accordingly, the Board ordered petitioner to cease 
and desist from discharging or in any other manner 
discriminating against its employees because of their 
concerted or other union activities; from interrogat- 
ing its employees, or in any other manner interfering 
with, restraining or coercing its employees in the 
exercise of their rights under the Act. Affirmatively, 
the Board ordered petitioner to reinstate Crase and 
Morrison with back pay; and to post appropriate 
notices (J.-A. 94-97). 


SUMMARY OF ARGUMENT 


I. The Board properly found that petitioner is en- 
gaged in commerce within the meaning of the Act. 
Petitioner operates a number of funeral homes in 
the District of Columbia and Section 2 (6) of the Act 
specifically makes that statute applicable to business 
conducted “within the District of Columbia.” Since 
petitioner’s annual volume of business satisfies de 
minimis requirements and the Board applies no other 
jurisdictional minimum for business enterprises in 
the District of Columbia, it appropriately took juris- 
diction in this case. 

II. Substantial evidence supports the Board’s find- 
ing that petitioner, in violation of Section 8(a) (3) 
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and (1) of the Act, discharged its employees Crase 
and Morrison because of their union activities and 
coercively interrogated other employees as to union 
matters. Thus, petitioner, upon being informed of its 
employees’ interest in the Union, at once sought in- 
formation about the union sympathies of its em- 
ployees, both by direct inquiry of the union represen- 
tative and also through extensive questioning con- 
ducted by company officials. Upon learning of the 
leadership of employees Crase and Morrison in the 
Union’s organizational efforts, petitioner’s president 
told them that he considered them disloyal to the 
Company because of their union activities and was 
discharging them for that reason. 

III. There is no basis for petitioner’s contention 
that it was not accorded a fair hearing when it elected 
to conduct its defense in this case through its presi- 
dent, a layman. The record shows that the Trial 
Examiner was consistently careful to advise and 
guide petitioner’s chosen representative and to relax 
any technicality which might impede petitioner in 
making out its defense. He also declared recesses on 
his own motion in order to afford petitioner ample 
opportunity to read the affidavits of witnesses called 
by the General Counsel. There is no basis for peti- 
tioner’s complaint that the Trial Examiner failed to 
allow it a recess in order to bring in more witnesses 
since petitioner never asked for such a recess. In- 
stead, petitioner, having finished its case, then stated 
that it had no further witnesses to call. The Board 
acted properly in not granting petitioner’s later re- 
quest to reopen the hearing so that petitioner might 
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call more witnesses. Not only had the issues been 
fully tried but, in addition, petitioner neither specified 
what witnesses it might wish to call nor showed that 
they could give any material evidence. Finally, peti- 
tioner was not entitled to oral argument as a matter 
of due process and the Board’s denial of petitioner’s 
request therefor was a proper exercise of its dis- 
cretion. 


ARGUMENT 
I 


The Board Properly Found That Petitioner Is Engaged 
In Commerce Within the Meaning of the Act 


Petitioner operates a number of funeral homes in 
the District of Columbia and, during a 12-month 
representative period, rendered services for which it 


received in excess of $50,000 (J-A. 74,98; 1-2,4). 
In its answer, petitioner conceded that it is engaged 
in commerce, but in its brief to the Trial Examiner 
after the close of the hearing and thereafter, it 
asserted the contrary (J.A. 74, n. 1; 2,4). 

As this Court pointed out in N. L. R. B. v. Central 
Dispensary and Emergency Hospital, 79 App. D. C. 
274, 145 F. 2d 852, 858, “Section 2 (6), 29 U.S.C.A. 
Section 152 (6), makes the Act applicable to ‘trade, 
traffic, commerce, transportation or communication 
_.. within the District of Columbia . . .? (Emphasis 
added). And see Willard, Inc., 2 NLRB 1094, 1095, 
1097, enforced 68 App. D. C. 372, 98 F. 2d 244. 
Moreover, the Board, as it has consistently ruled, 
asserts jurisdiction on a plenary basis over businesses 
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within the District of Columbia. W. W. Chambers 
Co., Inc., 124 NLRB No. 185 at note 5; M. S. Ginn 
& Company, 114 NLRB 112, 118; Westchester Cor- 
poration, 124 NLRB No. 21; Willard, Inc., supra. 
Petitioner’s annual volume of business fully satisfies 
de minimis requirements. N. L. R. B. v. Stoller, 207 
F. 2d 305, 306-307 (C. A. 9), certiorari denied 341 
U.S. 919; J. L. Brandeis & Sons v. N. L. R. B., 142 F. 
2d 977, 980 (C. A. 8), certiorari denied 323 U. S. 751. 
And see N. L. R. B. v. Denver Bldg. & Constr. Trades 
Council, 341 U. S. 675, 684. Since the Board applies 
no other jurisdictional minimum for business enter- 
prises in the District of Columbia (W. W. Chambers, 
supra, 124 NLRB No. 135 at note 6; Ginn, supra, 
114 NLRB at 113; Westchester, supra, 124 NLRB 
No. 135, at note 5°), it appropriately took jurisdic- 
tion of the instant case. 


2 Contrary to petitioner’s contention, the Board does not 
apply its standards applicable to States and Territories to 
business establishments in the District of Columbia. Cham- 
bers, Westchester, and Ginn cases, supra. And see Twenty- 
First Annual Report of the National Labor Relations Board 
(1956), p. 8 where it is stated with respect to jurisdiction 
that: 


The standards apply in the 48 States and the Terri- 
tories. In the District of Columbia, the Board exercises 
plenary jurisdiction, without applying the standards. 
(Footnotes omitted) 
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Substantial Evidence Supports the Board’s Finding 
That Petitioner, In Violation of Section 8 (a) (3) 
and (1) of the Act, Discharged Its Employees Crase 
and Morrison Because of Their Union Activities and 
Coercively Interrogated Other Employees As To 
Union Matters 


A. The Discharges 


Substantial evidence underlies the Board’s conclu- 
sion that petitioner discharged the two employee 
leaders of the union movement because of their efforts 
to organize their fellow workers. Upon being in- 
formed of the employees’ interest in the Union, Com- 
pany President Chambers’ first response was to ask 
the union business representative for the names of 
those persons who had signed application cards. 
When the information was refused, Chambers, despite 
his knowledge that the Union was about to seek to 
establish its representative status through a Board 
conducted election, promptly turned to Echols and 
Tolson for information about the employees’ union 
sympathies. These company officials thereupon ques- 
tioned the employees in order to find out “what men 
and how many men” either had already joined or 
planned to affiliate with the Union (J.A. 75; 20, 
24-25). Then, when Chambers again called upon his 
two subordinates for information, they told him what 
they had found out. Even assuming that, as Echols 
and Tolson testified, they were unable to discover the 
identity of any union supporter, there was good 
reason for the Board to infer that Chambers himself, 
supplementing the efforts of the other two officials, 
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was successful in learning “who was and who was 
not... interested” (cf. J. A. 27). 

In his interviews with Crase and Morrison, Cham- 
bers frankly avowed that other employees, whom he 
considered “loyal” for doing so, had given him full 
information about those who were seeking to organize 
the establishment, and he said flatly that he “knew 
all about the union and [Crase’s] activities” (J.A. 
77; 35). Thus, there is ample support in the record 
for the Board’s finding that Chambers had learned of 
the union activities of Crase and Morrison before 
discharging them. 

The Board found that Chambers, in his final inter- 
views with Crase and Morrison, held immediately 
upon his discovery of their part in the organizational 
movement, accused them of being disloyal to him 
because of their union activities, stated that he was 
firing them for that reason, and handed over to each 
a, paycheck previously prepared. In this connection, 
the Board properly accepted the Trial Examiner’s 
resolution of credibility with respect to the conflicting 
versions of Chambers and of the two employees. In 
addition to the fact that the Trial Examiner had 
observed the demeanor of the witnesses, his credibility 
determination is supported by inherent probability. 
It is reasonably evident that it was the employees’ 
interest in the Union which brought about their dis- 
charge and not, as petitioner alleges, that they re- 
fused to cooperate with a request by petitioner that 
they abstain from making ambulance calls ‘dn a man- 
ner which is ungentlemanly or arrogant” and, instead, 
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conduct themselves so “as to show the proper feeling 
and respect” for those in need of ambulance service 
J.A. 78; 51). 

Thus, Chambers admitted that no customer had 
ever complained to him concerning the conduct of 
either Crase or Morrison when on ambulance calls 
(J.A. 78; 59). Moreover, Crase had worked for 
petitioner for almost 10 years and Chambers con- 
ceded that he was capable in all respects other 
than in making ambulance calls (J.A. 78-79; 32, 
53-54). Furthermore, the evidence shows positive 
company satisfaction with the work of each of these 
employees up to the time that he tried to bring in 
the Union. Only a week or two before the discharges, 
the Board of Directors had expressed its satisfaction 
with both men by voting to increase their salaries 


(J.A. 79; 28, 30, 36, 39, 44). In all, during the 
21-month period in which Morrison had worked for 
petitioner (J.A. 45), it gave him four pay increases 
as his qualifications and consequent usefulness to 
the business increased.* Chambers claimed that the 
necessity for the dismissals first became evident to 


3Crase and Morrison were receiving $95 and $75 a week, 
respectively, when discharged (J.A. 79; 36, 44). Petitioner 
first gave Morrison an automatic $5 raise when he acquired 
2 license to operate ambulances and funeral limousines (J-A. 
79; 45). Petitioner next gave him a like automatic increase 
upon his getting a license as an apprentice undertaker and a 
further like automatic increase 6 months later (ibid.). His 
last increase, given immediately before the discharge, was 
$2.50 (J.A. 79; 44). Crase’s last increase was in the sum of 
$5 (J.A. 79; 36). 
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him after he had tried unsuccessfully at the February 
19 conference with these employees to persuade them 
to agree to improve their conduct in connection with 
ambulance calls. However, the manner of the firing 
clearly shows that Chambers had planned to let them 
go before he summoned them. Thus, employees regu- 
larly received their pay not only later in the day, but 
also from other persons (J.A. 79; 38-39) ; yet on this 
oceasion Chambers had both checks drawn up and 
ready in his own office. As the Court of Appeals for 
the First Circuit remarked in N.L.R.B. v. Abbott 
Worsted Mills, 127 F. 2d 488, 440, “The explanation 
of the discharge offered by [the employer] did not 
stand up under scrutiny. This fact in itself 
strengthens the inference drawn by the Board from 
the other facts in the case.” Compare N.L.R.B. v. 


Willard, Inc., 68 App. D.C. 372, 98 F. 2d 244; E. 
Anthony &Sons v. N.L.R.B., 82 App. D.C. 249, 163 
F. 2d 22, 26, 27, certiorari denied, 322 U.S. 778." 


4The Trial Examiner properly rejected a decision of the 
District Workmen’s Compensation Board, a separate fact 
finding agency, as to the reason for the employees’ discharge. 
The proceedings before that body, in which the National 
Labor Relations Board took no part and which concerned 
only the private interests of the employees and employer, 
clearly had: no binding effect upon the National Labor Rela- 
tions Board in its determination affecting the public right. 
See United Brick & Clay Workers v. Deena Artware, Inc., 
198 F. 2d 687, 642 (C.A. 6), certiorari denied, 344 U.S. 897; 
N.L.R.B V. Deena Artware, Inc., 198 F. 2d 645, 653 (C.A. 
6), certiorari denied, 345 U.S. 906. 
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B. Interference, restraint and coercion 


As already related, upon petitioner’s being in- 
formed of its employees’ interest in the Union, its 
president, general manager, and assistant general 
manager concertedly questioned their subordinates in 
order to ferret out those interested in collective bar- 
gaining. Crase and Morrison had signed up a sub- 
stantial number of their fellow employees (J.A. 74- 
75; 38, 41-42), but no signer would admit that he had 
signed when asked by Company representatives. The 
interrogation continued even after elimination of the 
leaders of the union movement from Company employ. 

Petitioner’s contention that it sought only to verify 
the Union’s claim to be the employees’ representative 
does not constitute a defense. The test, stated by the 
Board in Blue Flash Express, Inc., 109 NLRB 591, 
593—‘“whether, under all the circumstances, the in- 
terrogation reasonably tends to restrain or interfere 
with the employees in the exercise of rights guaran- 
teed by the Act”—has clearly been met. Petitioner’s 
concerted effort to find out at once the identity of 
those who attended the Union meeting as well as 
those who had signed up with the Union, Chambers’ 
remarks equating union support with disloyalty to 
him, and petitioner’s resulting discriminatory dis- 
charge of the leaders of the union movement, leave 
no reasonable question as to petitioner’s improper 
motivation for making its inquiries. And the fact 
that no employee whom Crase and Morrison had 
signed up would admit his union support when ques- 
tioned by top management, shows the coercive effect 
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of petitioner’s conduct upon the employees’ state of 
mind, an effect which was heightened when actual 
discharge of the Union’s main supporters followed. 
Thus, both the immediate circumstances under which 
petitioner carried out its interrogation and the fur- 
ther fact that there was a context of other unfair 
labor practices, warranted the Board finding that the 
questioning by management representatives was at- 
tended by “an aroma of coercion.” Joy Silk Mills v. 
N.L.R.B., 87 App. D.C. 360, 185 F. 2d 732, 740, 
certiorari denied, 341 U.S. 914. Accord: BE. Anthony 
& Sons, Inc. v. N.L.R.B., 82 App. D.C. 249, 163 F. 
2d 22, 25-26, 27, certiorari denied, 322 U.S. 778, 
enforcing 70 NLRB 717, 718; N.L.R.B. v. Wagner 
Iron Works, 220 F. 2d 126, 139 (C.A. 7). Even if 
the employees had not, in fact, been coerced, peti- 
tioner’s conduct would have been violative of the Act. 
For such questioning, made for the purpose of dis- 
covering union supporters to be rooted out, still would 
have amounted to gross interference with the em- 
ployees’ right, under Section 7 of the Act, to form 
and join a union. Compare Bethlehem Steel Co. v. 
N.L.R.B., 74 App. D.C. 52; 120 F. 2d 641, 647; 
N.L.R.B. v. Grower-Shipper Vegetable Assn., 122 F. 
2d 368, 376 (C.A. 9). 


Ill 
There Is No Basis for Petitioner’s Contention That It 
Was Not Accorded a Fair Hearing 


Petitioner elected to have W. W. Chambers, its presi- 
dent, a layman, act as its representative to protect its 
interests in all stages of the case up to the issuance 
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of the Board’s order adverse to it.5 It now complains, 
in essence, that at a time when it was thus exposed 
to “able counsel” in opposition (Br. p. 15), there was 
a failure on the part of the Board and the Trial 
Examiner to accord it due protection, and, in addi- 
tion, error so prejudicial as to amount, in sum, to a 
denial of due process. We treat below petitioner’s 
specific contentions. 


1. The contention that the Trial Examiner failed to 
protect petitioner from the technical skill of opposing 
counsel 


Petitioner cites no specific instance where opposing 
counsel either sought to profit by superior technical 
skill or made any effort to take advantage of Mr. 
Chambers’ want of knowledge of trial procedures. 
In addition, the record shows affirmatively that the 
Trial Examiner used care at all times that Mr. 
Chambers should know his rights, fully understand 
the issues in the case and the steps that petitioner 
had to take in order to meet them, including the 


5 At the hearing, Mr. Chambers stated that, in this con- 
test with regular legal counsel, he took advice from no one 
in any “way, shape or form” (J.A. 66-67). He did his own 
legal research and, under his own name, drafted and served 
petitioner’s answer to the complaint (J.A. 66, 4-5). At the 
hearing, he cross-examined witnesses (J.A. 11, 19, 25, 29, 
37, 45, 56), submitted testimony on petitioner’s behalf (J.A. 
49), offered an exhibit in evidence (J.A. 67) and, finally, 
argued at length, quoting from legal authorities (J.A. 62- 
67). After the close of the hearing, he drafted and served 
a motion to dismiss the complaint, which contained argu- 
ment and also reference to numerous legal authorities (J.A. 
68-73), and after issuance of the Intermediate Report, he 
filed a statement of petitioner’s exceptions thereto (J.A, 85- 
98). 
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making of an intelligible and complete record, made 
suggestions to him in the conduct of his cross-exami- 
nation and relaxed or did away with any technicality 
which might handicap petitioner in presenting its 
defense (see, for example, J.A. 9, 11, 12, 17-18, 22, 
22-23, 29-30, 37, 47, 49, 50, 52, 53, 59, 59-60, 61-62, 
65. See also, Tr. 19, 21, 22, 117). 


2. The contention that the Trial Examiner acted preju- 
dicially in allowing Mr. Chambers only five minutes 
time in which to examine affidavits of the witnesses 
Tolson and Echols 


During the course of the examinations of Robert E. 
Tolson and Garyton C. Echols by counsel for the 
General Counsel, each witness was shown his own 
affidavit, whereupon the Trial Examiner directed in 
each instance that a copy be handed over to Mr. 


Chambers and in each instance declared a five minute 
recess so that Mr. Chambers might feel free to 
examine each document carefully (J.A. 17-18, 22). 
Compare Jencks v. United States, 353 U.S. 657. Mr. 
Chambers did not ask for the recess in either case, 
nor did he afterward indicate that he wished further 
time to examine either affidavit. Petitioner, moreover, 
has not shown that further time was actually neces- 
sary. 

Far from evidencing any unfairness, as petitioner 
now claims (Br. pp. 16, 19), we believe that it is 
evident that the Trial Examiner, by granting these 
liberal recesses, acted out of special concern that peti- 
tioner as an unskilled litigant, receive extra protec- 
tion. 
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number of witnesses to sustain his case, since 
the Trial Examiner and others desire more proof. 
A retrial appears justifiable. 


Even apart from the fact that petitioner has 
neither specified the names of the witnesses whom 
it might wish to call nor shown they could give 
evidence material to this cause, the simple fact is 
that the issues in this case were fully tried and peti- 
tioner, fully advised of its rights, chose to call no 
witnesses in addition to Mr. Chambers. Accordingly, 
“Nothing more appearing, a single trial of the 
issue[s] was enough.” Pittsburgh Plate Glass Co. v. 
N. L. R. B., 318 U. S. 146, 162. 


5. The contention that the Board acted prejudicially in 
refusing to grant petitioner's request for oral argu- 


This case is concerned with simple factual issues 
and there are no involved problems of law. After 
being given every chance to put in its proof, peti- 
tioner, as previously noted, argued at length before 
the Trial Examiner at the close of the hearing (J. A. 
62-67), and after issuance of the Intermediate Re- 
port submitted exceptions which the Board duly con- 
sidered in the light of “the entire record of the case” 
(J. A. 98). 

It is settled that oral argument is “not an inherent 
element of procedural due process.” Federal Com- 
munications Commission v. WIR, 337 U. S. 265, 278, 
274-277; Sun Oil Co. v. Federal Power Commission, 
256 F. 2d 238, 241 (C.A. 5), certiorari denied 358 
U. S. 872. “The allowance of an argument on ex- 
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ceptions to a Trial Examiner’s report is * * * within 
the discretion of the Board.” N. L. R. B. v. Clausen, 
188 F. 489, 444 (C. A. 8), certiorari denied 342 U. 8. 
868. Accord: N. L. R. B. v. Hearst, 102 F. 2d 658, 
662 (C. A.9). And see NV. L. R. B. v. MacKay Radio 
& Telegraph Co., 304 U. S. 383, 350, 351. We submit 
that here, as in Clausen, supra, 188 F. 2d at 444, it 
may properly be said that in connection with the 
Board’s refusal to grant petitioner’s request for oral 
argument, “there is not the slightest indication of 
any abuse of discretion.” 


CONCLUSION 


Accordingly, it is respectfully submitted that a 
decree should be entered enforcing the Board’s order 
in full. 


STUART ROTHMAN, 
General Counsel, 


DoMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


FANNIE M. BOYLs, 
WILLIAM J. AVRUTIS, 

Attorneys, 
National Labor Relations Board. 
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_* D-1137 
Washington, D. C. 


UNITED STATES OF AMERICA 


BEFORE THE NATIONAL LABOR RELATIONS BOARD 


W. W. CHAMBERS CO., INC. 
and Case No. 5-CA-1497 
OFFICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 2, AFL-CIO 
DECISION AND ORDER 
On August 21, 1959, Trial Examiner A. Bruce Hunt issued his Intermediate 

Report in the above-entitled proceeding, finding that the Respondent had engaged 

in and was engaging in certain unfair labor practices, and recommending that it 

cease and desist therefrom and take certain affirmative action, as set forth in 
the copy of the Intermediate Report attached hereto. Thereafter the Respondent 
filed exceptions to the Intermediate Report. 

Pursuant to the provisions of Section 3 (b) of the Act, the Board has 
delegated its powers in connection with this case to a three-member panel. 

The Board has reviewed the rulings of the Trial Examiner at the 

hearing and finds that no prejudicial error was committed. The rulings are 

hereby affirmed. The Board has considered the Intermediate Report, the 

exceptions, and the entire record in the case, and hereby adopte the findings, 
conclusions, and recommendations of the Trial ac 
ORDER 
Upon the entire record in the case, and pursuant to Section 10 (c) 

of the National Labor Relations Act, as amended, the National Labor Relations 

Board hereby orders that the Respondent, W. W. Chambers Co., Inc., Washington, 

D. C., its officers, agents, successors, and assigns, shall: 

l/ We agree with the Trial Examiner that the relationship of Company president 
Chambers to Echols and Tolson is of little significance as the latter are 
members of the Respondent's Board of Directors, hold top managerial positions, 
and exercise supervisory powers. Echols and Tolson are agents of the Respond- 
ent within the definition of Section 2 (13) of the Act, regardless whether 


Chambers treats them like rank and file employees. 


125 NLRB No. 78 


1. Cease and desist from: 

(a) Discouraging membership in Office Employees International 
Union, Local 2, AFL-CIO, or in any other labor organization of its employees, 
by discharging any of its employees because of their concerted or union 
activities, or in any other manner discriminating in regard to their hire 
or tenure of employment or any term or condition of employment; and 

(b) Interrogating its employees concerning union affiliation or 
activities in a manner constituting interference, restraint or coercion in 
violation of Section 8 (a) (1) of the Act; and 

(c) In any other manner interfering with, restraining or coercing 
its employees in the exercise of the right to self-organization, to form labor 
organizations, to join or assist Office Employees International Union, Local 2, 
AFL-CIO, or any other labor organization, to bargain collectively through 
representatives of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other mutual aid or 
protection or to refrain from any or all such activities, except to the extent 
that such right may be affected by an agreement requiring membership in a labor 
union as a condition of employment, as authorized in Section 8 (a) (3) of the 
Act, as modified by the Labor Management Reporting and Disclosure Act of 1959. 

2. Take the following affirmative action which the Board finds will 
effectuate the policies of the Act: 

(a) Offer to Bernard Crase and Duane G. Morrison immediate and 
full reinstatement to their former or substantially equivalent positions, without 
prejudice to any seniority or other rights or privileges previously enjoyed, and 
make them whole for any loss of pay they may have euffered as a result of the 
discrimination against them, in the manner set forth in the section of the 
Intermediate Report entitled "The Remedy." 

(b) Post at each of its business establishments copies of the notice 


2/ 
attached hereto and marked Appendix. Copies of said notice, to be furnished 


27 In the event that the Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words "PURSUANT TO 
A DECISION AND ORDER" the words "PURSUANT TO A DECREE OF A UNITED STATES 
COURT. OF APPEALS, ENFORCING AN ORDER." ' 
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by the Regional Director for the Fifth Region, shall, after being duly signed 

by the Respondent's representative, be posted by the Respondent immediately 

upon receipt thereof, and be maintained by it for a period of sixty (60) 
consecutive days thereafter, in conspicuous places, including all places 

where notices to its employees are customarily posted. Reasonable steps shall 
be taken by the Respondent to insure that said notices are not altered, defaced, 
or covered by any other material; and 


(c) Notify the Regional Director for the Fifth Region, in writing, 


within ten (10) days from the date:of this Order, what steps have: been taken to 


eomply herewith. 
Dated, Washington, D. C. pec 8 1959 


Philip Ray Rodgers, 
Stephen S. Bean, 


ee” 
John H. Fanning, Member 


NATIONAL LABOR RELATIONS BOARD 


APPENDIX 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to effectuate the policies 
of the National Labor Relations Act, we hereby notify our employees that: 


WE WILL NOT discourage membership in OFFICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL 2, AFL-CIO, or in any other 
labor organization of our employees, by discharging any 
of our employees because of their concerted or union 
activities, or in any manner discriminate in regard to 
their hire or tenure of employment or any term or condi- 
tion of employment. 


WE WILL NOT interrogate our employees concerning union 
affiliation or activities in a manner constituting inter- 
ference, restraint or coercion in violation of Section 8 
(a) (1) of the Act. 


WE WILL NOT in any other manner interfere with, restrain 
or coerce our employees in the exercise of the rights to 
self-organization, to form labor organizations, to join 
or assist OFFICE EMPLOYEES INTERNATIONAL UNION, LOCAL 2, 
AFL-CIO, or any’ other labor organization, to bargain 
collectively through representatives of their own choosing, 
- -or-to-engage in-concerted activities-for the purpose of... 
collective bargaining or other mutual aid or protection, 
or to refrain from any or all of such activities except to 
the extent that such right may be affected by an agreement 
requiring membership in a labor organization as authorized 
in Section 8 (a) (3) of the Act, as modified by the Labor 
Management Reporting and Disclosure Act of 1959. 


WE WILL offer BERNARD CRASE and DUANE MORRISON immediate and 
full reinstatement to their former or substantially equivalent 
positions, without prejudice to any seniority or other rights 
or privileges previously enjoyed. 


WE WILL make whole BERNARD CRASE and DUANE MORRISON for any 
loss of pay they may have suffered as a result of our discrimi- 
nation against them. $ 


All our employees are free to become or remain, or to refrain from . 
becoming or remaining, members in good standing of OFFICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 2, AFL-CIO, or any other labor organization, except to the extent - 
that this right may be affected by an agreement in conformity with Section 8 (a) 
(3) of the National Labor Relations Act, as modified by the Labor Management - 
Reporting and Disclosure Act of 1959. 


W. W. CHAMBERS CO., INC. 
(Employer) 


By. 
; (President) 


Thie notice must remain posted for 60 days from the date hereof, and 
must not be altered, defaced, or covered by any other material. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


W. W. CHAMBERS CO., INC. 
and Cazc No. $+C3-1497 


OFFICE EMPLOYEES INTERNATIONAL 
UNION, LOCAL 2, AFL-CIO 


-Thomag W. Kennedy, Esq., of 
Baltimore, Md., for the General 


Counsel. 

Foley & Foley, by Patrick J. 
Foley, Esq., of Washington, D, C., 
for the Union. 

Mr. W. W. Chambers,of Washington, D. C., 
for the Respondent. 


Trial Examiner: A. Bruce Hunt. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
Statement of the Case 


: This proceeding, based upon the complaint of the General Counsel 
and the answer of the Respendent, W. W. Chambers Co., Inc., involves 
alleged violations of Section 8(a)(1) and (3) of the National Labor Relations 
Act, 61 Stat. 136. A hearing was conducted by the undersigned Trial 
Examiner at Washington, D. C., on June 8, 1959, at which all parties were 
represented. Following the hearing, the Respondent filed a document entitled 
"Motion" which is basically a brief in support of a motion to dismiss the 
complaint. The motion is denled for reasons appearing below. 


Upon the entire record in the case and from my observation of 
the witnesses, I make the folluwing: 


Pindings of Fact 
I. The business of the Respondent 


The Respondent, a District of Columbia corporation, is engaged 
in the operation of funeral homes. During a representative 12-month period, 
the Respondent rendered services for which it received in excess of $50,000, 
T a | the Respondent is engaged in commerce within the meaning of the 
Act. 1 


IZ. The Union 


Office Employees International Union, Local 2, AFL-CIO, is a labor 
organization admitting to membership employees of the Respondent. 


x 


1/ In its answer the Respondent conceded that it is engaged in commerce, but 
in its brief it asserted the contrary, . 
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III. ‘he unfair labor practices 
A. The issues 


Our issues are whether the Respondent violated Section 8(a) (1) | 
of the Act in questioning employees and whether it violated Section 
8(a) (3) when it discharged employeés named Bernard Crase and Duane Morrison. 


B. Chronology of events 


During January 1959 Crase contacted an AFL-CIO office and 
initiated a movement to organize the employees. On February 13 he. and 
Morrison went to the home of a union representative and obtained a number 
of union cards, During the next few days the two employees solicited 
other employees to sign the cards and thereby to designate the Union as 
their collective bargaining representative. On February 17 nine employees, 
including Crase and Morrison, attended an evening meeting at the Union's 
offices. An undisclosed number of signed cards were delivered to Emmett C. 
Etheredge, the Union’s business representative. 


During the late afternoon of the following day, February 18, 
Etheredge talked by telephone with W, W. Chambers, the Respondent's 
president. Etheredge identified himself and requested recognition of the 
Union. Chambers asked for the nanes of employees who had signed union 
cards, but Etheredge declined to reveal them. Etheredge proposed that the 
cards and a copy of the Respondent's payroll be examined by a disinterested 
person who would determine whether the Union had majority status. Chambers 
rejected the card check and Etheredge said that the Union would file a 
petition with the Board. Soon after the telephone conversation with 
Etheredge, Chambers had separate conversations with Garyton C. Echols and 
Robert E. Tolson, the Respondent:'s general manager and assistant general 
manager, respectively,. Chambers asked whether they had heard anything about 
union activity among the employees and both Echols and Tolson answered in 
the negative, : an ee 


Echols and Tolson testified as witnesses for the General Counsel, 
to whom they had-given affidavits sometime after the events described 
herein, Tolson works at night, He testified that during the night of 
February 18 he talked with five or six employees about the union activity, 
that in some instances he initiated the conversations, that he "was asking 
them if any of those boys had attended any union meeting" and that he “was 
trying to find out in a way as to what men and how many men were going 
to be affiliated with the union meeting that had taken place." Late that 
evening Chambers teleptoned Tolson and asked what Tolson had learned. Tolson 
replied that he tad learned of a few employees who had attended the meeting 
of February 17. 2/ Tolson testified further, without contradiction by 
Chambers, that a day or so later Chambers told him that on February 19 or 20 
Chambers had spoken with ar employee named Howard who had acknowledged 
having attended the meéting. I credict Tolson's testimony and find 
accordingly. ; : 


On the next day, February 19, after Echols had arxived for work 
at about 8 o'clock a, m,, he talked with approximately 12 employees who 
work under his direction, -He testified that he asked whether they were 
interested in joining the Union and if they had signed union cards, that 


2/ Tolson testified at first that he could not recall the telephone 
conversation. After examining his affidavit, he testified that 
-€hambers has a practice of telephoning him each evening and that 
Chambers inquired what he had learned of the identities of employees who 
had attended the meeting, Chambers was the Respondent's only witness 
and he did not contradict. Tolson. : 


“Some said they attended a meeting and didn't sign" and that he didn't 
find one man that attended the meeting and did sign."' He testified further 
that most of the 12 employees said that they were not interested in the 
Union. Neither Crase nor Morrison, who were discharged that morning by 
Chambers, as described below, was questioned by Echols or Toleon. During 
that afternoon, according to Echols, Chambers came to him and asked that he 
inquire of employees whether they were interested in the Union, but he "had 
already done the job" and_already was prepared to talk with Chambers "about 
who was and who was not /interested in the Union/." I credit Echol's 
testimony and find accordingly. 3/ 


C. Interference, restraint and coercion 


According to the Respondent, there was no invalid interrogation 
o£ employees. The Respondent points to testimony by Echols and Tolson that 
they questioned employees for their "personal information," not at the 
direction of Chambers, and the Respondent argues that, although "there was 
some discussion regarding the subject" of union membership and activities, 
this discussion was an exercise of free speech and reflected "merely . . - 
curiosity, interest and knowledge of the subject under discussion."" Moreover, 
says the Respondent, although Echols is its vice president and although 
both Echols and Tolson are on the Respondent's board of directors in 
addition to holding managerial positions, those men are mere employees of 
Chambers himself who "is in charge and run /s/ the company" and who can 
discharge them at will. The relationship of Chambers to Echols and Tolson 
is of little significansa. Nocitation of authority is necessary for the 
well-settled and elementary doctrines that inquiries of the sort in which 
Echols and Tolson engaged are proscribed by Section 8(a)(1) and that their 
acts are binding upon the Respondent. é 


D. The discharges of Crase and Morrison 


On February 19, at about 9:30 a. m., Chambers called Crase to his 
office. After a brief conversation, Chambers discharged Crase. A few 
minutes after Crase left the office, Echols told Morrison to go to Chambers’ 
office, After another brief conversation, Morrison was discharged. There 
was no ‘witness to either conversation and the testimony of the two 
employees and Chambers is highly conflicting, It will be recited.. 


Crase's testimony is that Chambers asked him to tell of the 

union activities, that he answered that he could tell Chambers only that 

he had been in communication with a wifon represestative and that he was 
personally involved, that Chambers then said (1) that there were employees 
who were loyal to Chambers, (2) that Chambers had had no trouble obtaining 
answers to questions, and (3) that Chambers knew all about Crase's 
‘activities, Crase testified further that Chambers asked him to identify 
the employees who were involved in the union activity, that he refused, and 
that Chambers discharged him upon the ground that he was disloyal to 
Chambers. 


Morrison's testimony is that Chambers asked him to tell of the 
union activities, that he replied that he could relate very little, that 
Chambers asked him to tell of the meeting of February 17, that he gave the 
same answer, that Chambers said (1) that there were loyal employees, (2) 
that Chambers expected loyalty, and (3) that Morrison was disloyal and 
was being discharged for that reason. 


eee ee oe ; 

3/-To some extent Echol's testimony is in conflict with his affidavit, 
but that document was not offered ao containing admissions against 
interests ; : 
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Chambers' testimony is quite different. He testified that one 
duty of Crase and Morrison was to make ambulance calls, that Chambers had 
purchased two new ambulances very recently at a cost of $15,000 each, that 
Chambers had tried to impress upon all employees the need that ambulance 
service be rendered efficiently and courteously, but that Crase, a mortician, 
and Morrison, an apprentice undertaker, had been uncooperative for 
some time in their duty to make ambulance calls, apparently regarding it 
as being beneath their dignity, that Chambers had tolerated the uncooperative 
attitude when the only ambulances in use were old ones but that he could 
not tolerate it after the expenditure of $30,000 on the new ones, and that 
on February 19 he believed it Necessary to talk with the two employees, 
With respect to the conversation with Crase, Chambers testified that after 
requesting Crase's cooperation, Crase replied that he was an embalmer 
and that he did not believe that he should be required to make ambulance 
calls, that Chambers tried unsuccessfully to persuade Crase to take a 
different attitude, and that finally Chambers had to express reluctance 
in having to discharge Crase because Crase would not agree to be cooperative. 
Turning to the conversation with Morrison, Chambers testified that he 
opened it by saying that he wanted to discuss the subject of ambulance calls, 
that Morrison answered by saying that employees should be given uniforms 
because a man who was dressed for a funeral should not be sent on such a 
call, that Chambers replied by saying that he appreciated the suggestion 
but that he was interested in knowing whether Morrison would be cooperative 
and would make ambulance calls to Chambers! satisfaction, that Morrison 
expressed a preference for directing funerals, that Morrison refused to 
agree to become cooperative even after Chambers had said that it would be 
mesereery to discharge Morrison unless he would agree, and that the discharge 
resulted, ; 


I cannot credit Chambers' testimony. Crase and Morrison impressed 
me as reliable witnesses while Chambers impressed me unfavorably. Moreover, 
certain additional facts impel the conclusion that Crase -and Morrison testi- 
fied truthfully, First, Chambers acknowledged that he had not received a 
complaint from a customer concerning the conduct of Crase or Morrison when 
those employees had made ambulance calls. Chambers also acknowledged that 
Crase, an employee for more than 9 years, was a capable employee in all 
respects other than in making ambulance calls, and other evidence establishes 
that the Respondent was not dissatisfied with the work of Crase or Morrison 
in any respect. Each of them had just received an increase in pay. At 
about the time that Crase initiated the organizational activity, he asked 
for an increase and at a meeting of the Respondent's board of directors 
on February 6 or 13 it was decided to raise his weekly salary from $90 to.$95, 
Morrison also had requested an increase in Salary. He had worked tor the 
Respondent for 1 3/4 years and had advanced to the position of apprentice 
undertaker, He began work at $60 per week and he received four increases 
in pay which totaled $17.50. Under the Respondent's wage policy, the 
first increase of $5 was automatic when Morrison acquired a license to 
Operate ambulances and funeral limousines, the second increase in a like sum 
was automatic when he obtained a license as an apprentice undertaker, and 
the third increase in a like sum was automatic 6 months after he obtained 
the latter license. The final increase, following Morrison's request for 
higher pay, was granted by the board of directors upon the same occasion 
that Crase's salary was increased to $95. The increases for those two 
employees were made effective for the workweek.ending February 19, the day 
of their discharges, and there is no evidence that the board of directors, 
of which Chambers is chairman, discussed a lack of cooperation by either 
employee. Second, when the discharges occurred, Chambers gave to each 
employee his paycheck which reflected the increased pay, Morrison testified 
credibly that, when Chambers discharged him, Chambers "flipped" the paycheck 
across a desk to him. Although the date of the discharge was a regular 
,Payday, the employees normally were not paid so early in the day nor in 
Chambers' private office, But Chambers testified that he "happened to have" 


ah 


the paychecks because it was a regular payday and that when he could not 
obtain from the two employees the cooperation which he had requested, and 
reluctantly discharged them, he naturally gave to them their final pay. 
Chambers’ testimony does not have the ring of truth. In the absence of 
evidence that Chambers normally would have had payroll checks in his private 
office at that hour of a payday or that his signature is placed on payroll 
checks, I cannot credit his testimony that he "happened to have" the checks 
for Crase and Morrison, It is a reasdnable inference that when those two 
employees were called to Chambers’ office, he had their checks because 

10 he was prepared to discharge them. Unless the record will support a finding 
that Chambers had reason to believe that Crase and Morrison were likely to 
reject his requests that they become cooperative, such preparation is in- 
consistent with Chambers' testimony that he called for the employees only to 
talk with them and that he did not decide to dischargethem until they rejected 

15 his requests, The record will not support such finding. 


In oral argument Chambers asserted that he had been unaware of 
the union activities of Crase and Morrison when he discharged them. In 
this connection, it will be recalled in Chambers’ behalf that neither Crase 
20 nor Morrison was questioned by Echols or Tolson., In addition, both Echols 
and Tolson testified that at the time of the discharges they had not learned 
of the two employees’ interest in the Union. Nevertheless, it is clear 
from Tolson's testimony that Chambers said to Tolson that Chambers questioned 
at least one employee, Howard. While the record does not disclose the 
details of Chambers’ conversation with Howard, nor does it establish that 
™ the conversation preceded the discharges, the reliable testimony of Crase 
an’ Morrison establishes that Chambers acknowledged that an employee or 
empioyees, whom Chambers regarded as loyal, had told Chambers of Crase's 
and Morrison's union activity. I conclude that the Respondent, in discharging 
Crase and roxrison, violated Section 8(a)(3) and (1). 


IV. The effect of the unfair labor 
practices upon commerce 


The activities of the Respondent set forth in Section IIL above, 
occurring in connection with the operations of the Respondent described in 
Section I, have a close, intimate and substantial relation to trade, traffic 
and commerce among the several States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of commerce. 


V. The remedy 


Having found that the Respondent has engaged in certain unfair 
labor practices, I shall recommend that it cease and desist therefrom and 
that it take certain affirmative action designed to effectuate the policies 
of the Act. I-shall recommend that the Respondent offer Crase and Morrison 
immediate and full reinstatement to their former or substantially 
equivalent positions (Chase National Bank, 65 NLRB 827), without prejudice 
to their seniority or other rights or privileges, and that the Respondent 
make each of them. whole for any loss of pay he may have suffered as a 
result of the discrimination against him, by payment to him of a sum of 
money equal to that which he normally would have earned from the date 
of the discrimination,. February 19, 1959, to the date of the reinstatement, 
less his net earnings (Crossett Lumber Co., 8 NLRB 440, 497-8) during 
said period, the payment to be computed upon a quarterly basis in the 
manner established in N. L. R. B. v. Seven-Up Bottling Co., Inc., 344 U. 8S. 
344, L shall recommend also that the Respondent preserve and make 
available to the Board or its agents, upon request, for examination and 
copying, all payroll records, social security payment records, timecards, 

________69-__personnel_records and. xeports, and all other records necessary to analyze 
the amounts of back pay due and the rights to reinstatement under the terms 
of these Recommendations. 


LVS 


In order to make effective the interdependent guarantees of 
Section 7 of the Act, I shall recommend further that the Respondent cease 
and desist from, in any manner, infringing upon the rights guaranteed in 
said Section. N. L. R. B. v. Express Publishing Co., 312 U. 8. 426; 


MN, L. R. B. v. Entwistle Manufacturing Co., 120 F. 532 (C. A. 4). 


AN Upon the basis of the above findings of fact and upon the entire 
record in the case, I make the following: 


Conclusions of Law 


1. The Union is a labor organization within the meaning of 
Section 2(5) of the Act. 


: 2. By discriminating in regard to the hire and tenure of employment 
of Bernard Crase and Duane Morrison, thereby discouraging membership in a 
labor organization, the Respondent has engaged in and is engaging in unfair 
labor practices within the Weaning of Section 8(a)(3) of the Act. 


3. By interfering with, restraining and coercing its employees 
in the exercise of the rights guaranteed in Section 7 of the Act, the 
Respondent has engaged in and is engaging in unfair labor practices within 
the meaning of Section 8(a)(1) of the Act. 


4, The aforesaid unfair labor practices affect commerce within 
the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDATIONS 
i 
‘Upon the basis of the foregoing findings of fact: and conclusions 
of law, -and-pureuant to Section 10(c) of the National Labor Relations Act, 
Lereby recommend that W. W. Chambers Co., Inc., its officers, agents, 
" successors and assigns, shall: 


‘1. Cease and desist from: 
(a) Discouraging membership in Office Employees International 
Union, Local 2, AFL-CIO, or in any other labor organization of its 
employees, by discharging any of its employees because of their concerted 
or union activities, or.in any other manner discriminating in regard to their 
hire or tenure of employment or any term or condition of employment; 


(b) Interrogating employees concerning union affiliation 
or activities in a manner constituting interference, restraint or coercion 
in violation of Section 8(a)(1) of the Act; and 


: (c) In any other manner interfering with, restraining or 
seacing ite employees in the exercise of the rights guaranteed in Section 
"7 of the Act. 


2. Take the following affirmative action which I find will 
.effectuate the policies of the Act: . 


(a) Offer Bernard Crase and Duane Morrison immediate and 
full reinstatement to their former or substantially equivalent positions, 
without prejudice to their. seniority or ‘other rights or privileges, and 
ttake each of them whole in the manner set forth in "The remedy"; 


: (b) ’ Preserve and make available to the Board or its agents 
ali payroll and other records, as set forth in "The remedy"; 


(c) Post in conspicuous places in each of its business 
establishments, including all places where notices to employees customarily 
are posted, copies of the notice attached hereto as Appendix. Copies of 
said notice, to be furnished by the Regional Director for the Fifth Region, 
shall, after being duly signed by the Respondent's president, be posted 
by it immediately upon receipt thereof, and maintained by it for at least 
60 consecutive days thereafter. Reasonable steps shall be taken by the 
Respondent to ensure that said notices are not altered, defaced, or covered 
by any other material; and 


(4) File with said Regional Director within 20 days from 
the receipt of this Intermediate Report and Recommended Order, a report 
in writing setting forth in detail the steps which the Respondent has taken 
to comply herewith. : 


It is further recommended that unless the Respondent, within 20 
days from the receipt of this Intermediate Report and Recommended Order, 
notifies said Regional Director in writing that it will comply with the 
foregoing Recommendations, the National Labor Relations Board issue an Order 
requiring it to take the action aforesaid. 


Dated at Washington, D. C., this day of August 1959. 


A. Bruce Runt 
Trial Examiner 


APPENDIX 

NOTICE TO ALL EMPLOYEES 
PURSUANT TO 

THE RECOMMENDATIONS OF A TRIAL EXAMINER 


of the National Labor Relations Board, and in order to effectuate the policies 
of the National Labor Relations Act, we hereby notify our employees that: 


WE WILL NOT discourage membership in OFFICE EMPLOYEES INTER- 
NATIONAL UNION, LOCAL 2, AFL-CIO, or in any other labor 
organization of our employees, by discharging any of our 
employees because of their concerted or union activities, 

or in any other manner discriminate in regard to their hire 

or tenure of employment or any term or condition of employment.. 


WE WILL NOT interrogate our employees concerning union 
affiliation or activities in a manner constituting inter- 
ference, restraint or coercion in violation of Section 
8(a)(1) of the Act. 


WE WILL NOT in any other manner interfere with, restrain 

or coerce our employees in the exercise of the rights to 

self-organization, to form labor organizations, to join 

or assist OFFICE EMPLOYEES INTERNATIONAL UNION, LOCAL 2, 

AFL-CIO, or any other labor organization, to bargain 
“eollectively through representatives of their own choosing, 

ox to engage in concerted activities for the purpose of 

collective bargaining; or other. mutual aid or protection, 

or to refrain from any or all of such activities except 

to the extent that such right may be affected by an 

agreement requiring membership in a labor orgenization 

as authorized in Section 8(a)(3) of the Act. 


WE WILL offer BERNARD CRASE AND DUANE MORRISON immediate 
and full reinstatement to their former or substantially 
equivalent positions, without prejudice to any seniority 
or other rights or privileges previously enjoyed. 


WE WILL make whole BERNARD CRASE and DUANE MORRISON for any 
loss of pay they may have suffered as a result of our 
discrimination against them. 


All our employees are free to become or remain, or to refrain 
from becoming or remaining, members in good standing of OFFICE EMPLOYEES 
INTERNATIONAL UNION, LOCAL 2, AFL-CIO, or any other labor organization, 
except to the extent that this right may be affected by an agreement in 
conformity with Section 8(4)(3) of the National Labor Relations Act. 


W. W. CHAMBERS CO. , INC 
(Employer) 


By 
(President) 


rarer Poy Oars EE PTS PCY 
Thie notice must remain posted for 60 days from the date hereof, 
and must not be altered, defaced, or covered by any other material. 
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Statement of Questions Presented 


1. Whether the Federal Communications Commission 
is authorized by law to require that persons applying for 
a renewal of radiotelephone and radiotelegraph licenses 
issued by the Commission be required to fill out a question- 
naire, under oath, relating to the political associations and 
beliefs of the applicant. 


2. Whether the Federal Communications Commission, 
in requiring that an applicant for a renewal of his radio- 
telephone and radiotelegraph operators’ licenses shall fill 
' out, under oath, a questionnaire relating to his political 
associations and beliefs abridges First Amendment rights 
of speech, belief and association of the applicant, consti- 
tutes a bill of attainder and an ex post facto law in viola- 
tion of Article I, Section 9, of the Constitution and deprives 
the applicant of his right to due process under the Fifth 
Amendment to the Constitution. 
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APPELLANT’S BRIEF 


Jurisdictional Statement 


This is an appeal from a decision and order of the 
Federal Communications Commission dated December 2, 
1959, and released December 7, 1959 (J.A. 75-98). This 
Court has jurisdiction pursuant to the provisions of 
§ 402(b) of the Communications Act of 1934 as amended, 
47 U.S. C. 402(b). 


The proceedings before the Commission were com- 
menced by order of the Commission dated July 30, 1958, 
directing that a hearing be held to determine issues arising 
from an application filed by appellant for a renewal of his 
radiotelephone and radiotelegraph licenses (J.A. 2). Such 
hearing was held on October 2, 1958 (J.A. 4 ff.). On 
December 23, 1958, an Initial Decision was issued (J.A. 
52 ff.). Timely exceptions to that decision were filed by the 
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appellant and by General Counsel of the Federal Communi- 
cations Commission (J.A. 72, 73, ff.). The decision of the 
Commission appealed from herein followed. 


Statement of the Case 


The facts out of which this proceeding arises are not in 
dispute, the only issue being one of the law. 


Appellant is the holder of a first class radiotelegraph 
operator’s license and of a first class radiotelephone opera- 
tor’s license, first issued to him on November 21, 1933 and 
August 7, 1936, respectively (J.A. 15, 76). Since November 
28, 1925, he has also held various other licenses issued by 
the Commission and its predecessor bodies (J.A. 14, 15, 76). 
His first license as a commercial operator was issued to 
him on October 17, 1927, and he has, continuously since that 
date, held an operator’s license. During this entire period 
of time he has engaged in occupations depending, in vary- 


ing degrees, on the holding of a license (J.A. 18, 77). 


Included in these occupations have been service during 
World War II with the Federal Bureau of Education, as 
an employee of the American Export Airlines and as a 
radio operator in the United States Maritime Service in 
the Atlantic and Pacific theatres of war (J.-A. 18, 19, 77 ). 


Appellant is presently employed as a technician by the 
William Penn Broadcasting Company in Philadelphia 
under the terms of a collective bargaining agreement which 
provides, in part, that technicians may be required to hold, 
as a condition of continued employment, a first class opera- 
tor’s license from the Commission (J.A. 7, 14, 80). 


Radiotelegraph and radiotelephone operator’s licenses 
were last issued to the appellant in March of 1953, each for 
a term of five years (J.A. 16, 77). In March, 1958, appel- 
lant executed applications for renewal. Ten days later 


the Commission addressed a letter to him informing him 
that it required additional information before taking action 
with respect to these applications. A questionnaire was 
attached to the letter and the appellant was requested to 
answer, under oath, the following questions: 


“J, Are you now or have you ever been a mem- 
ber of the Communist Party? If the answer is yes, 
give dates of membership. 


2. Are you now or have you ever been a member 
of any organization or group which advocates or 
teaches the overthrow of the Government of the 
United States or of any political subdivision thereof, 
by foree or violence? If the answer is yes, list the 
organization or group and give the dates of mem- 
bership.’”’ (J.A. 24, 25) 


The appellant responded to the Commission’s letter 
and declined to answer the questionnaire because he felt 
“‘that the Commission does not have the legal authority 


to require the answers to this questionnaire as a condition 
for renewal of [his] license and, further, that it is an 
infringement of [his] constitutional rights’? (J.A. 26). 


A hearing was subsequently held before a Hearing 
Examiner designated by the Commission, such hearing 
being confined to the determination of whether appellant 
failed to answer lawful questions with respect to his quali- 
fications to be a licensee and whether he possessed the 
necessary qualifications to hold a radio operator license 
(J.A. 3, 4, ff.). 


The Decision and Order of the Commission held that. 
the Commission had the authority to ask the questions and 
that the appellant’s application would be dismissed in the 
light of his refusal to answer (J.A. 75, 81, 98). 
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Statutes Involved 


Section 303 of the Communications Act of 1934 reads 
in relevant portion as follows: 


“Except as otherwise provided in this chapter, 
the Commission from time to time, as public conveni- 
ence, interest, or necessity requires, shall— 


(1) Have authority to prescribe the qualifications 
of station operators, to classify them according to 
the duties to be performed, to fix the forms of such 
licenses, and to issue them to such citizens of the 
United States as the Commission finds qualified, 
except that in issuing licenses for the operation of 
radio stations on aircraft the Commission may, if it 
finds that the public interest will be served thereby, 
waive the requirement of citizenship in the case of 
persons holding United States pilot certificates or in 
the case of persons holding foreign aircraft pilot 
certificates which are valid in the United States on 
the basis of reciprocal agreements entered into with 
foreign governments ; 


(m) (1) Have authority to suspend the license 
of any operator upon proof sufficient to satisfy the 
Commission that the licensee— 


(A) has violated any provision of any Act, 
treaty, or convention binding on the United States, 
which the Commission is authorized to administer, 
or any regulation made by the Commission under any 
such Act, treaty, or convention; or 


(B) has failed to carry out a lawful order of the 
master or person lawfully in charge of the ship or 
aircraft on which he is employed; or 


(C) has willfully damaged or permitted radio 
apparatus or installations to be damaged; or 


(D) has transmitted superfluous radio communi- 
cations or signals or communications containing pro- 
fane or obscene words, language, or meaning, or has 
knowingly transmitted— 
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(1) false or deceptive signals or communications, 
or 

(2) a call signal or letter which has not been 
assigned by proper authority to the station he is 
operating; or 

(E) has wilfully or maliciously interfered with 
any other radio communications or signals; or 

(I) has obtained or attempted to obtain, or has 
assisted another to obtain or attempt to obtain, an 
operator’s license by fraudulent means.”’ 


Statement of Points 


L The Federal Communications Commission has no 
statutory power to inquire into the political affiliation or 
activity of an applicant for renewal of a radiotelegraph or 
radiotelephone operator’s license. 


IL If the Federal Communications Commission had 
statutory power to inquire into the political affiliations or 
activities of the applicant, such authorizing statutes would 
be unconstitutional. 


Summary of the Argument 


The power of the Federal Communications Commission 
to issue licenses derives from § 303(1) of the Communica- 
tions Act, which in general language gives the Commission 
the authority to prescribe the qualifications of operators 
and to issue them to such citizens of the United States as 
the Commission finds qualified. There is no specific au- 
thorization to the Commission to make inquiry as to polit- 
ical activities. Furthermore, the Commission has never 
adopted any rule or regulation relating to such political 
qualifications or authorizing the Commission to make po- 
litical inquiry as a condition of the issuance of a license. 
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The Commission never, prior to 1954, asserted the right 
which it now claims and, indeed, it has repeatedly disa- 
vowed that right. Furthermore, an extensive legislative 
history establishes that the Commission, in the view of 
Congress, never had the power it now asserts. 


Furthermore, although § 303(1) is quite general in its 
grant of authority, §303(m) enumerates in considerable 
detail the grounds for the revocation of a license. The 
subject of political activities or membership in ‘‘subversive 
organizations’’ is not listed as a ground for the revocation 
of a license and well established principles of statutory 
construction would seem to require that the Commission 
did not have the power to revoke licenses for such reason. 
This being the case, it is illogical to assume, in the absence 
of specific language, that the Commission could deny a h- 
cense because of political activities. 


The recent decision of this Court in Graham v. Rich- 
mond, — App. D. C. —, 272 F. 2d 517 (C. A. D. C. 1959), 
handed down after the submission of briefs in this pro- 
eceding but prior to the issuance of the Commission’s de- 
cision, would scem to be decisive on the question here 
presented. See also Kent v. Dulles, 357 U.S. 116. 


Aside from the lack of statutory power, the questions 
put by the Commission are a violation of the appellant’s 
constitutional rights. Inquiry into political activities by 
a government agency is prohibited by the First Amend- 
ment. Even if the Commission’s procedure be viewed as 
relating exclusively to ‘‘disclosure,’”’ the procedure fol- 
lowed by the Commission is unconstitutional. National 
Association of Colored People v. Alabama, 357 U. S. 449; 
Bates v. City of Little Rock, October Term, 1959, No. 41, 
28 Law Week 4101. 


POINT I 


The Commission has no statutory power to inquire 
into the political affiliation or association of an appli- 
cant for a radio operator’s license. 


The power of the Federal Communications Commission 
to issue licenses derives from § 303(1) of the Communica- 
tions Act of 1934, supra, page 6. 


If the Commission has the right it asserts to question 
applicants as to their membership, past or present, in the 
Communist Party, or in organizations advocating the 
forcible overthrow of the Government, it must derive that 
right from these provisions of law, there being no other 
sections which might be applicable. The statute gives the 
Commission no express right to make inquiry into this 
subject, and hence the Commission is compelled to rely 
on power implied from the general language above set 
forth. 


There have been decided in recent years a considerable 
number of cases, both in the Supreme Court and in this 
Court which have held that the power to inquire into po- 
litical activities and associations of a citizen will not be 
implied from general language. Especially is that true 
when, as in this case, there is no administrative or legis- 
lative history to justify such inquiry. 


The leading case on the subject is Kent v. Dulles, 357 
U. S. 116, where the Court held that the right of an admin- 
istrative agency to inquire into the political activities of a 
citizen of the United States will be most narrowly con- 
strued and such power will not be implied from the general 
language of a regulatory statute. The constitutional right 
to travel involved in the Kent case, is no less a basic and 


8 


fundamental right than the constitutional right to engage 
in a lawful occupation. Allgeyer v. Louisiana, 165 U. Ss. 
578; Meyer v. Nebraska, 262 U. S. 390; Lruaz v. Raich, 239 
U. S. 33; Cummings v. Missouri, 4 Wall. 277; Butchers 
Union Co. v. Crescent City Co., 111 U. 8. 746; Parker v. 
Lester, 227 F. 2d 708 (C. A. 9, 1955). 


In the Kent case, after discussing the narrow adminis- 
trative application historically given the passport statute 
by the Secretary of State, the Court, in language which, 
with but slight modification might well be used in this case, 
said: 

“Since we start with an exercise by an American 
citizen of an activity included in constitutional pro- 
tection, we will not readily infer that Congress gave 
the Secretary of State unbridled discretion to grant 
or withhold it * * * [A passport’s] crucial function 
today is control over exit. And, as we have seen, 
the right of exit is a personal right included within 
the word ‘liberty’ as used in the Fifth Amendment. 
Tf that ‘liberty’ is to be regulated, it must be pur- 
suant to the law-making functions of the Congress. 
Youngstown Sheet & Tube Co. v. Sawyer, supra. 
‘And if that power is delegated, the standards must 
be adequate to pass scrutiny by the accepted tests. 
See Panama Refining Co. v. Regan, 293 U. S. 388, 
420-430. Cf. Cantwell v. Connecticut, 310 U. S. 296, 
307; Niemotko v. Maryland, 340 U. S. 268, 271. 
Where activities or enjoyment, natural and often 
necessary to the well-being of an American citizen, 
such as travel, are involved, we will construe nar- 
rowly all delegated powers that curtail or dilute 
them. See Ex parte Endo, 323 U. S. 283, 301-302. 
Cf. Hannegan v. Esquire, 327 U.S. 146, 156; United 
States v. Rumely, 345 U. S. 41, 46. We hesitate to 
find in this broad generalized power an authority 
to trench so heavily on the rights of the citizen.” 
(357 U. S. 116, 129.) 


We have, in the present case, an administrative inter- 
pretation of long standing and, furthermore, a legislative 
history which makes it abundantly clear that both the 
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Commission and Congress have, in the past, agreed that 
the Commission did not have the power it now claims. We 
have only a ‘‘broad generalized power’’ which the Court 
found insufficient in the Kent case to justify the very ques- 
tions at issue here. And we have the very absence of 
standards held, in Kent, to prohibit political inquiry. 


The Kent case was followed by Greene v. McElroy, 360 
U. S. 474, where the Court held that the Government’s se- 
curity program was invalid because there was no clear 
authorization by Congress or the Executive for the Defense 
Department to have created a security program which con- 
dueted inquiry into the political activity and association 
of industrial employees. 


Even more recently, this Court decided Graham v. Rich- 
mond, — App. D. C. —, 272 F. 2d 517 (C. A. D. C. 1959). 
There the Coast Guard had refused to give consideration 
to an application for a Merchant Mariner’s document, made 
by a merchant seaman, because the seaman refused to 


answer questions relating to his political activities. This 
Court held that the Magnuson Act, upon which the Mer- 
chant Marine screening program rested, had not author- 
ized the Coast Guard to deny an application for a Mer- 
chant Mariner’s document merely because the applicant 
had refused to answer questions. 


It will be noted that the statute under which the Coast 
Guard acted in the Graham case (50 U.S. C. 191, 194) was 
passed during the Korean War and was specifically de- 
signed to protect vessels and waterfront facilities from 
‘sabotage or other subversive acts.” The statute creat- 
ing the Federal Communications Commission, however, 
makes no reference to subversive activities. It was passed 
in 1934 and there is not the slightest suggestion that the 
problem of political questionnaires was an important one 
when the law was enacted. If, as this Court held in 
Graham, the Coast Guard, acting under the authority of 
the Magnuson Act, could not condition the issuance of a 
license upon answers to political questions, a fortiori the 
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Federal Communications Commission, acting under a gen- 
eral statute containing no reference whatsoever to sub- 
versive activities, cannot adopt such procedures. 


After consideration, the Government has decided not 
to make application for a writ of certiorari in the Graham 
case. 


The right here asserted by the Commission to submit 
political questionnaires to applicants for licenses was never 
asserted prior to 1954, and, as we shall see, it has repeatedly 
disavowed any jurisdiction over this subject matter. Since 
its creation, literally millions of licenses have been issued 
by the Commission, so that according to the most recent 
report, there were at the end of the fiscal year 1958 
1,500,854 licenses and permits outstanding; over 300,000 
applications were filed with the Commission in the course 
of the fiscal year 1958. 


Sections 303(1) and (m) of the Act are copied directly 
from the Radio Act of 1927 (44 Stat. 1164). There is no 
evidence that the Federal Radio Commission, the predeces- 
sor to the Federal Communications Commission, or the 
Department of Commerce, which originally issued licenses 
to radio operators, ever applied a political test to appli- 
eants or licensees or had ever manifested any interest in 
their political affiliations or activities. 


It is conceded by the Commission that the application 
forms used by the Commission since its organization have 
not asked any questions relating to the political activities 
of an applicant. Except for a single instance in 1954 
(Matter of Lafferty, 23 F.C.C. 761),* there is no evidence 


* The Commission first submitted a political questionnaire to Laf- 
ferty in 1954. His case was widely regarded as a test case and, 
indeed, the Commission had it under consideration for three years 
before handing down -an order holding that it had the authority to 
question applicants concerning their political affiliation. It is our 
understanding that Lafferty died pending an appeal from the ruling 
of the Commission and hence his case became moot. 
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in the record that the Commission had ever addressed such 
questions to any applicant until 1958, when the applicant 
Borrow and three other applicants were asked the questions 
now at issue. 


The appellant himself has held a license as a radio 
operator since 1925. He testified that never before had he 
been asked any such question, and neither the Department 
of Commerce, the Federal Radio Commission or the Fed- 
eral Communications Commission, prior to 1958, had ever 
manifested any interest in his political activities (J.A. 19). 


There is thus a significant history of the failure of the 
Commission to assert the authority it now claims. Federal 
Trade Commission v. Bunte Bros. Inc., 312 U. S. 349, 352; 
Mintz v. Baldwin, 289 U. S. 346, 351; Chapman v. El Paso 
Natural Gas Co., 92 U. S. App. D. C. 267, 204 F. 2d 46, 51 
(CG. A. D. C. 1953). 


It is not only on such negative evidence that appellant 
relies. In considering the Commission’s actions in this 
regard and the relevant legislative history, we shall see 
that both Congress and the Commission have been in agree- 
ment that the Commission does not have the right it now 
asserts. 


Twice in its history the Commission has considered the 
establishment of qualifications for a license other than 
technical and citizenship requirements. In 1938, a proposal 
to modify the rules to permit the setting of ‘‘mental’’ and 
‘moral’? qualifications was dropped when objection was 
made on grounds of lack of authority. (See FCC Docket 
No. 5218, pp. 241, 253, 335; J.A. 9, 10.) In 1955 a proposal 
was made to prohibit the issuance of radio operators’ 
licenses to members of the Communist Party (Dockets 
Nos. 11060 and 11061). In that case it was argued that the 
Commission did not have the power to impose political 
tests on applicants or to inquire into their political affilia- 
tion. Those proceedings have been pending undetermined 
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for over five years (FCC Docket Nos. 11060 and 11061; 
J.A. 6). : 


The relevant Congressional history is equally signifi- 
cant as bearing on the Commission’s lack of power. In 
1940 Congressman Izak introduced a bill to amend the 
Communications Act to give the Commission the right to 
refuse to issue a license to an applicant who was ‘‘sub- 
versive’’ and to suspend licenses of radio operators found 
to be ‘‘subversive.’’ His bill (H.R. 10446, 76th Congress) 
was referred to the House Committee on Interstate and 
Foreign Commerce, and was not reported out. 


In 1941, Congressman Izak introduced his bill into the 
77th Congress (H-R. 3364). Again the bill was referred to 
the House Committee on Interstate and Foreign Commerce 
and once more it was not reported out. At that same 
session, Congressman Dirksen introduced H.R. 2662, a 
comprehensive measure designed to establish hiring halls 
for merchant seamen, continuous discharge books, and 
other related matters. Sections 107 and 108 of the Dirksen 
Bill provided that the Commission would have the right 
to deny a license to any radio operators ‘‘with respect to 
any shipping station” if he were guilty of subversive 
activities. 


Hearings were held on that bill beginning on February 
26, 1941. On that day Congressman Dirksen, in explaining 
the purpose of his bill, told the committee that the Federal 
Communications Commission had testified before the House 
Appropriations Committee that the Commission had never 
inquired into the desirability of license holders in any 
respect other than technical qualifications. Dirksen stated 
that the Commission took the position that there was no 
provision in the law for the revocation or denial of a license 
for subversive activities; he explained that his bill was 
intended to remedy this defect. He further commented 
that the Izak bill was intended for the same purpose. 
(Hearing on H.R. 2662, House Committee on Merchant 
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Marine & Fisheries, 77th Congress, ist Sess., Feb. 26, 1941, 
p. 10 ff.) 


Like the Izak bill, the Dirksen bill was not reported 
out of Committee. However, Congressman Bland subse- 
quently introduced a bill of his own (H.R. 5074, 77th 
Congress) designed to treat specifically with the problem 
of allegedly subversive persons engaged as radio operators 
in the United States Merchant Marine. There is no record 
of the holding of hearings on the Bland bill in the House. 
The bill itself was very limited in its scope. It was to have 
been effective only until July 1, 1943. It proposed to 
amend the Communications Act to define a ‘‘subversive 
individual’? and further proposed to amend §§ 303(1) and 
(m) to prohibit the issuance of licenses for maritime service 
to subversive individuals and to authorize the suspension 
of licenses to such persons. This bill was reported favorably 
and came up on the floor of the House on July 22, 1941. 
Congressman Ramspeck, in discussing the bill, said: 


“Jt developed that the present law does not give 
the Federal Communications Commission, which 
issues licenses to these operators, the right to make 
inquiry about anything except the technical qualifi- 
cations of radio operators. This bill proposes to 
amend the Act so that they may inquire as to their 
character and their background. 


* * © Tf they find an applicant is a subversive 
individual or that there is a reasonable probability 
that he is, they can deny the applicant a license.”’ 
(87 Cong. Rec. 6259, July 22, 1941, 77th Cong., 
First Sess.) 


The bill was sent to the Senate where it was referred 
to the Senate Committee on Commerce. On September 
19, 1941, hearings were held before that committee. A 
number of non-governmental witnesses testified, stating 
that the Commission at the present had no power to deny 
licenses to ‘‘subversives’’. To the same effect was testi- 
mony by Admiral Hooper of the Navy Department and 
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Secretary Stimson of the War Department (Hearing on 
H.R. 5074, Senate Committee on Commerce, 77th Cong., 
First Sess., pp. 71 and 75). 


A memorandum was submitted to the Senate Committee 
by the Federal Communications Commission itself. The 
Commission did not discuss its lack of authority to investi- 
gate subversive activities; such lack of authority was 
assumed. Instead, the Commission objected to the bill 
on the ground that it was not qualified to examine into the 
matter of the subversive activities of applicants, that its 
staff was not equipped for that purpose, that it had had no 
experience in that area, that it had no procedures which 
would make such investigations feasible, and that it pre- 
ferred not to have the authority which the Act would give 
it. (Hearings, pp. 77-79.) See also a statement by the 
Maritime Commission, pages 79, 80. 


Evidently the Senate heeded the protests of the Com- 
mission because it abandoned the Bland bill and reported, 
instead, a statute which gave to the Navy Department the 
right to screen ‘‘subversives’’ employed as radio operators 
in the Merchant Marine. It further provided that this 
power should end with termination of hostilities (Public 
Law 351, 77th Congress). The bill was actually passed 
in the Senate on December 8, 1941, the day after the attack 
on Pearl Harbor. There was no debate of significance on 
the Senate floor. 


It is thus perfectly clear that the Commission does not 
have the power it now asserts. Congress has recognized 
its lack of power; the Commission itself has recognized 
its lack of power. The failure of the Commission in 1938 
to permit inquiry into the very limited area of ‘‘moral 
qualifications’? of applicant is an indication of hesitation 
by the Commission as to its authority to go beyond technical 
qualifications. The Lafferty case was pending before the 
Commission for a full year between final argument and 
decision—still further indication of the Commission’s lack 
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of confidence in its own position. And, as is noted above, 
a proposal for an amendment of the rules has been pending 
undecided since 1955. 


The Commission argues that it has not set qualifica- 
tions here but is merely seeking information. The United 
States Supreme Court on several recent occasions has dis- 
cussed this precise problem. 


In National Association for the Advancement of 
Colored People v. Alabama, 357 U. S. 449, the Court con- 
sidered the effect of a State court order which required that 
the National Association for the Advancement of Colored 
People file a list of its members. The Court was unani- 
mously of the opinion that such order violated the con- 
stitutional rights of the Association. It recognized the 
self-evident fact that the mere disclosure of affiliation may 
itself operate as a restraint on freedom, saying at page 462: 


“It is hardly a novel perception that compelled 
disclosure of affiliation with groups engaged in 
advocacy may constitute as effective a restraint on 
freedom of association as the forms of governmental 
action in the cases above were thought likely to 
produce upon the particular constitutional rights 
there involved. The Court has recognized the vital 
relationship between freedom to associate and privacy 
in one’s associations. When referring to the varied 
forms of governmental action which might interfere 
with freedom of assembly, it said in American Com- 
munications Assn. v. Douds, supra, at 402: ‘A re- 
quirement that adherents of particular religious 
faiths or political parties wear identifying arm- 
bands, for example, is obviously of this nature.’ 
Compelled disclosure of membership in an organiza- 
tion engaged in advocacy of particular beliefs is 
of the same order. Inviolability of privacy in group 
association may in many circumstances be indis- 
pensable to preservation of freedom of association, 
particularly where a group espouses dissident beliefs. 
Cf. United States v. Rumely, supra, at 56-58 (con- 
curring opinion). 


16 


‘‘We think that the production order, in the 
respects here drawn in question, must be regarded 
as entailing the likelihood of a substantial restraint 
upon the exercise by petitioner’s members of their 
right to freedom of association. Petitioner has made 
an uncontroverted showing that on past occasions 
revelation of the identity of its rank-and-file mem- 
bers has exposed these members to economic reprisal, 
loss of employment, threat of physical coercion, and 
other manifestations of public hostility. Under these 
circumstances, we think it apparent that compelled 
disclosure of petitioner’s Alabama membership is 
likely to affect adversely the ability of petitioner 
and its members to pursue their collective effort to 
foster beliefs which they admittedly have the right 
to advocate, in that it may induce members to with- 
draw from the Association and dissuade others from 
joining it because of fear of exposure of their beliefs 
shown through their associations and of the conse- 
quences of this exposure.”’ 


A similar point was considered by the Court in Speiser 
v. Randall, 357 U. S. 513. There the State of California 
denied tax exemption to any person who advocated the over- 
throw of the Government of the United States by force 
and violence. Applicants for such exemption were required 
to fill out a form of application which contained an oath 
by the applicant to the effect that he does not advocate the 
overthrow of the Government. The California Court held 
that such declaration was not conclusive evidence of eligi- 
bility, but was merely a prelude to a factual determination 
thereof, just as the Commission here argues that the answer 
to the questionnaire submitted to applicant is not con- 
clusive evidence of eligibility but is merely a prelude to a 
factual determination thereof. The Supreme Court held 
in a 7 to 1 decision that the method California chose to 
determine whether the claimant was a member of the barred 
class was improper because it shifted the burden of proof 
to the taxpayer ‘‘on an issue concerning freedom of speech”’ 
(p. 523). Such a shifting of the burden of proof in such 
a case is a violation of due process. 
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And, finally, the same issue was discussed in Bates v. 
City of Little Rock, Oct. Term, 1959, No. 41, decided Feb- 
ruary 23, 1960, 28 U. S. Law Week 4101. There the Supreme 
Court reaffirmed its finding in N.A.A.C.P. v. Alabama, 
supra, and its recognition of the fact that compulsory dis- 
closure of affiliation might constitute a restraint on freedom 
of association. 


One additional point should be noted. There is internal 
evidence within the Communications Act that § 303 cannot 
be interpreted as broadly as the Commission now contends. 
Section 303(m) enumerates the grounds for the revocation 
of a license, and well known principles of statutory con- 
struction would require that such enumeration of grounds 
for revocation would exclude any other grounds not 
enumerated. Since the general subject of political activities 
or membership in ‘‘subversive’’ organizations is not listed 
in subdivision (m), it would seem to be indisputable that 
the Commission does not have the power to revoke licenses 
for such reason. 


The legislative references discussed above also make it 
abundantly clear that the Commission did not believe it 
had such power to revoke in 1940 and 1941. 


Yet the Commission now claims the power to deny a 
license because of political activities and associations. 
Were this true we would be presented with the anomalous 
situation that the Commission would have the right to deny 
a license to an applicant for reasons insufficient to justify 
revocation. The fact that licenses are issued for five years 
makes the anomaly even more startling. Can it reasonably 
be contended that the Commission would have the right to 
deny licenses to applicants who are members of the Com- 
munist Party at the time of application, but would not have 
the right to revoke the license of an operator who became 
a member of the Communist Party thereafter? It is diffi- 
cult to believe that Congress intended any such illogical 
result. 
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The Commission argues that the authority given to it 
by the Communications Act of 1934 was not limited to an 
examination of the technical qualifications of applicants 
for licenses but included the right to pass upon other quali- 
fications. Authority for this proposition is claimed to be 
found in National Broadcasting Co. v. U. S., 319 U. S. 190 
(J.A. 42-46). 


There is no necessity for the Court in this proceeding 
to delineate precisely the authority the Commission has to 
pass upon qualifications of applicants for licenses. We 
are not concerned here with an abstract theoretical prob- 
lem but with a very specific one, namely, does the Com- 
mission have the right to set up political qualifications for 
licensees and does it have the right to submit political ques- 
tionnaires to applicants? Certainly the decision of the 
Supreme Court in the National Broadcasting Company case 
offers no comfort to the Commission on this issue. Indeed, 
the contrary is true, for the Court said, at page 226: ‘But 
Congress did not authorize the Commission to choose among 
applicants upon the basis of their political, economic or 
social views, or upon any other capricious basis. * * * if the 
Commission by these regulations proposed a choice among 
applicants upon some such basis, the issue before us would 
be wholly different.’’ 


The National Broadcasting Company case involved sta- 
tion license applicants. The issue before the Court in that 
case related to the validity of proposed Commission regu- 
lations with respect to chain broadcasting. As the Court 
pointed out, there was before it no genuine issue involving 
freedom of speech or any other First Amendment right. 
The issue before the Court rather partook of the nature 
of an anti-trust issue and was decided by the application 
of familiar anti-trust principles. The issues we raise here 
are quite different. See Kent v. Dulles, supra; NAACP 
v. Alabama, supra. 
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The same confusion in the Commission’s thinking is 
found in its reference to the ‘‘public convenience, interest, 
or necessity’? provisions of the statute (J.A. 82). That 
language bears no relationship to First Amendment rights 
but is language typically found in statutes regulating public 
utilities. There can be no public convenience, interest or 
necessity in the enforcement of a power which abridges 
freedom of speech or assembly within the meaning of the 
First Amendment to the Constitution. To argue that an 
interference with constitutional freedoms is justified by 
public convenience is contrary to the spirit of our Consti- 
tution and to the spirit as well as the words of scores of 
Supreme Court decisions. 


The power which the Commission now seeks to exert 
exists cannot be found in the preamble to the Act or in any 
general regulatory language referring to public conven- 
ience or interest. Under the circumstances here present, 
the order of the Commission must be set aside. 


POINT II 


lf the Commission had statutory power to inquire 
into the political affiliations or activities of appellant, 
such authorizing statute would be unconstitutional. 


We shall not argue at length the constitutional issues 
raised by the Commission’s action, as a decision on statu- 
tory grounds seems called for. These issues will be out- 
lined briefly, first, so that our record may be protected and, 
second, so that it is clear that, in the very least, a sub- 
stantial constitutional question exists here within the mean- 
ing of the decision of the Supreme Court in Kent v. Dulles, 
supra. 


The fundamental vice of the Commission’s procedure 
arises from its detrimental effect upon First Amendment 
freedoms of belief, speech and association. Indeed, the 
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language of the Supreme Court in the NAACP case quoted 
in Point I above summarizes more eloquently than we 
could the vice which is inherent in the kind of political in- 
quiry which the Commission here seeks to make. 


Membership in the Communist Party, like any other 
kind of political activity, enjoys the presumption of inno- 
cence and the protection of the First Amendment in the 
absence of personal activities in violation of criminal stat- 
ute. Yates v. United States, 354 U. S. 298. Inquiry into 
such activities by a governmental agency is prohibited by 
the First Amendment. Watkins v. United States, 354 
U. S. 178; Sweezy v. New Hampshire, 354 U. S. 234. It is 
beyond the power of government officials to determine what 
ideas are good or bad, or what organizations are good or 
bad. West Virginia Board of Education v. Barnett, 319 
U. S. 624; Thomas v. Collins, 323 U. S. 516. The principle 
of guilt by association is abhorrent to our law and mere 
membership in an organization cannot itself be evidence 


with respect to the eligibility of applicant for a license. 
DeJonge v. Oregon, 299 U. S. 353; Herndon v. Lowry, 301 
U.S. 242. 


We shall not describe the serious consequences upon 
constitutional freedoms of the sort of ‘‘disclosure’’ pro- 
cedure followed by the Commission. They are well known 
to all and are adequately discussed by the Supreme Court 
in the Watkins, Sweezy and NAACP cases referred to above. 
We shall content ourselves with noting only that First 
Amendment rights have a preferred position in our con- 
stitutional scheme and that they are not to be lightly dis- 
regarded. Murdock v. Pennsylvania, 319 U. S. 105, 116; 
Marsh v. Alabama, 326 U. S. 501, 509; Follett v. McCor- 
mick, 321 U. S. 578, 575; Jones v. Opelika, 316 U.S. 584, 611, 
adopted by a majority of Court at 319 U. S. 103; United 
States v. C.1.0., 335 U. S. 106, 140. 
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CONCLUSION 


The decision of the Commission should be reversed 
and the Commission directed to issue a license to ap- 
pellant. 


Dated, New York, March 18, 1960. 


Respectfully submitted, 


Razsrnowirz & Boupry, 
Attorneys for Appellant, 
By Lronarp B. Bovunrn. 


Victor Rasrowrrz, 
of Counsel. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CI RCUIT 


No. 15,473 


MORTON BORROW, Appellant, 


ve 
FEDERAL COMMUNICATIONS COMMISSION, Appellee. 


ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION_1/ 


BRIEF FOR APPELLEE 
COUNTERSTATEMENT OF THE CASE 


This case involves the propriety of a Decision and 
Order (J.A. 75-98) of the Commission, released on December ThA 
1959, which dismissed appellant's application for renewal 
of operator's license because of his refusal to answer the 
Commission's inquiry as to whether he was or had ever been 
a member of the Communist Party or any organization which 
advocates the overthrow of the Government by force or violence. 
The Commission concluded, after a hearing, that appedantits 
refusal to answer was without justification and that, in the 


absence of the requested information, it could not determine 
I 


_1/ Although appellant's brief inadvertently captions this 
case as an appeal from the United States District Court for 
the District of Columbia, its jurisdictional statement 
correctly states that this is a direct appeal from the Com- 
mission's action pursuant to Section 402(b) of the Communica- 
tions Act. 


Oe 
that a grant of the application would serve the public interest 
(J.4. 98, 81-98). The underlying circumstances are as follows: 


Appellant has held various operator licenses issued by 


the Federal Communications Commission and its predecessor 


bodies since 1925.: For thirty or so years appellant has been 
engaged in occupations which depend in varying degrees on the 
holding of an operator license, including service during World 
War II with the Federal Bureau of Education, as a radio operator 
for the American Export Airlines, and as a radio operator in 
the United States Maritime Service in the Atlantic and Pacific 
War Theatres. He is presently employed as a technician by 
the William Penn Broadcasting Company, licensee of Stations 
WPEN and WPEN-FM in Philadelphia, under the terms of a col- 
lective bargaining agreement which provides that technicians 
may be required to hold, as a condition of continued employ- 
ment, a first class: operator's license from the Commission. 

On March 7, 1958, appellant filed an application for 


renewal of his radiotelephone and radiotelegraph first-class 
_2/ 
licenses (J.A. 77,- 22). 


ee : 
_2/ Appellant answered “no” (J.A. 22) to the questions on 

the application form (FCC Form 756) relating to “Conviction 

of any one or more of the following: (1) Treason, (2) Attempt- 
ing by force or other means to overthrow the Government of 

the United States, (3) Bearing arms against the United States, 
(4) Desertion from the military or naval force of the United 
States in time of war, (5) Leaving the United States in time 
of war or national emergency in order to evade or avoid 
military duty." He also executed (ibid.), the usual "Appli- 
cant's Certification" that, inter alia, "I will preserve 

the secrecy of radio communication as required by law and 

that I will faithfully adhere to any requirements of law at 
all times, that this obligaion is taken freely, without mental 
reservation or purpose of evasion and that I will well and 


3 


On March 17, 1958 the Commission, pursuant to S$ 


1.7l1(a) of its Rules, wrote appellant that it had "d 
that it must have additional information before taki 


with respect to your application.” (J.A. 24) A ques 


was attached to the letter and appellant was request 


answer, under oath, the following (J.A. 24, 25): 


l. Are you now or have you ever been a member 
of the Communist Party? If the answer is 
yes, give dates of membership. 


Are you now or have you ever been a member 
of any organization or group which advocat 
or teaches the overthrow of the Government 
of the United States or of any political 

subdivision thereof, by force or violence? 
If the answer is yes, list the organizatio 
or group and give the dates of membership. 


The Commission's letter advised Borrow that he could 
additional statement or information he might desire 
failure to file the information requested would cons 
grounds for the dismissal of his application (ibid. ) 

On April 12, 1958 appellant wrote the Commissio 
declined to answer because “the Commission does not 
legal authority to require the answers to this quest 


as a condition for the renewal of my license and, fu 


it is in an infringement of my constitutional rights 
The Commission replied on April 21 that its authorit 
the inquiries derived from Section 303(1) of the Com 
_2/ (Cont'd) faithfully discharge the duties of the 


obtained through my employment under this license if 
granted.” 


ection 
etermined 
| 

hg action 
i 


tionnaire 


ed to 


submit any 
land that his 
titute 

h that he 
have the 
ionnaire 
that 


rther, 


(J.A. 26). 


y to make 


munications 


office 
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_3/ , 
Act and that this section authorized it not only to prescribe 
technical qualifications but in addition “to consider other 
factors which have a reasonable relationship to the question 
of whether the grant of an operator license to a particular 
individual would serve “public convenience, interest, or 


necessity’” (J.A. 27-28). The Commission referred appellant 


to, and attached a copy of, its decision concerning similar 


inquiries in The Matter of Travis Lafferty (23 F.C.C. 761, 
4/ 


13 Pike & Fischer, R.R. 641). The Commission there con- 
sidered, in the context of its authority to propound questions 
as to Communist Party membership, whether such questions bear 
a reasonable relationship to the qualifications of operators 
licensed by it. After noting that Section 1 of the Communica- 


tions Act lists national defense as one of the primary purposes 
and 
for the creation of the Commission,/pointing to certain 


expressions of Congressional policy as to national defense 
embodied in the Communist Control Act of 1954, 68 Stat. 775, 
Setion 2; the Internal Security Act of 1950, 64 Stat. 987; and 
the Smith Act, 18'U.S.C. sec. 2381, et seq., the Commission 


——————— 
_3/ Section 303 provides: “Except as otherwise provided in 
this Act, the Commission from time to time, as pblic conven- 
ience, interest or necessity requires shall -- (1) Have 
authority to prescribe the qualifications of station operators, 
to classify them according to the duties to be performed, to 
fix the forms of such licenses, and to issue them to such 
citizens of the United States as the Commission finds quali- 
fied; * * *. 


_4/ In the Lafferty case it was stipulated that the questions 
which were propounded to Lafferty “have also been asked of 
certain other applicants for commercial and amateur operator 
licenses or renewal of such licenses both prior to and sub- 
sequent to June 30, 1954" (13 R.R. at 644). 


stated (13 R.R. at 650): 


Accommodating the scheme of the Communications 
Act, including one of that Act's express pur- 
poses of serving the national defense, to the 
above-mentioned Acts, it is manifest that the 
: : . : : : td 
Commission may inquire into the possible relatigon- 
ship of an applicant to such an organization in| 
determining whether the public interest will be 
served by the grant of an operator's license 
which by its terms may make possible access to 
and the right to use communications equipment 
vital to the safety and defense of the United 
States. Licensed operators who are part of a 
conspiracy directed against the United States 
or seeking to overthrow the government by force 
or violence, through the medium of such license 
could act in a manner inimical to the national 
interests. Some of the situations in which this 
might occur are readily apparent: a ‘subversive’ 
operator operating a broadcast station might fail 
to invoke CONELRAD procedures in time of air 
attack, thus permitting the station to be used as 
a homing device by enemy aircraft; he might 
deliberately sabotage the transmitting apparatus 
he has been employed to operate and maintain (and 
in many cases only licensed operators may operate 
or maintain essential high-poweed transmitting 
equipment); or such an operator might utilize 
such equipment for transmitting clandestine 
messages for espionage or subversive purposes, 
or for sending out false and misleading message's 
to confuse the public with similar ends in view 


l. 
The Commission further emphasized in Lafferty (13 R.R. 


at 647, 651) that its decision did not involve any determina- 


tion as to whether a license would be denied because of 


present, 3 past membership in the Communist Party. The 
Commission stated (ibid.): 


"Had Lafferty provided the requested 
information, and had the Commission 
questioned whether the public interest 
would have been served by granting the 
license, a hearing upon issues other 
than those specified in the present 
proceeding would have been ordered. 


oe 


In such a hearing Lafferty could have shown, 
inter alia, both his personal lack of scienter 
of the nature of any organization, if any, 

with which he may have been affiliated, as 

well as the significance of such affiliations, 
if any, in the light of all the facts, to 

the paramount question of whether a renewal 

of his license would serve the public interest. 


In its April 2lst letter to appellant incorporating the 
foregoing material, the Commission provided a further period 
within which to submit the requested information and again 
advised appellant that failure to respond to the questionnaire, 


or to request a hearing, would result in dismissal of his ap- 


plications pursuant to Section 1.71(d) of the Commission's 
5 


rules. Appellant again declined to answer the questions and 
requested a hearing (J.A. 79). By Order of July 30, 1958, 
the Commission designated appellant's application for hearing 
“the following issues (J.A. 76): 


(1) To determine whether Morton Borrow failed to 
answer lawful questions with respect to his 
qualifications to be a licensee which the 
Commission has directed him to answer under 
oath; 


To determine in the light of the evidence 
adduced under Issue I whether Morton Borrow 
possesses the necessary qualifications to hold 
a radio operator license. 


At a prehearing conference counsel for appellant moved 
to see the information in the files of the Commission which 


————— 

"5/7 Section 1.7i(d) of the Rules provides: "Failure to 
prosecute an application or failure to respond to official 
correspondence or request for additional information will 

be cause for dismissal. Such dismissal will be without 
prejudice where an application has not yet been designated 
for hearing; such dismissal may be made with prejudice after 
an application has been designated for hearing.” 


4) 


| 

caused the Commission to select appellant to receive| the 
| 
| 

questionnaire (R.21). Commission counsel opposed the motion 


on the ground that (R. 22): 


[T/he applicant cannot lawfully refuse to 
answer questions within the lawful scope 

of the Commission's authority, and the 
Commission cannot be made to state the basis 
for the question before the applicant answers 
it, or after he refuses to answer, This wuld 
open up the Commission's internal working 
papers to the public, If the question were 
answered, and a public hearing were to be 
held concerning the answer to the questions, 
and Commission action based thereon, the 
Commission would have to be prepared to put 
all of the information it had into a public 
record. But that is not the case here. 


The Presiding Officer's ruling was as follows (R. 23 


I will deny the motion on the ground that the 
reason for the Commission having asked this 
question of applicant has no materiality under 
the issues in the proceeding and further that 
the Commission's reasons for having asked the 
question could have no relevancy. I think it 
is reasonably well established that an adminis- 
trative agency can investigate because they 
simply want to be satisfied as to a particular 
matter they deem relevant to a license being 
issued, and have the authority to require 
applicant to answer relevant questions simply 
on the basis of suspicion. 


Counsel for appellant noted an exception (R.+23), but did 
‘not preserve his exception before the Commission (JA. 78, 
n. 1). 

Following a hearing on the issues, proposed findings, 
conclusions and briefs of the parties, the Hearing Examiner 
released an Initial Decision which would have dismissed appel- 


lant's application with prejudice (J.A. 76, 30-71, R. 74-93). 


=a — 

Exceptions and supporting briefs were filed by the parties 
(J.A. 76, 72-74, R. 113-128, 132-134). On December 7, 1959 
the Commission released its decision dismissing the applica- 


tion without prejudice because of its inability to determine, 


in the absent@of the requested information, that a grant of 


the applicatioa would serve the public interest. 

The Commission explained (J.A. 89) that “the failure to 
reply is not utilized as the basis of an adverse finding, 
but is of significance insofar as it prevents the Commission 
from making an affirmative finding that a grant of the ap- 
plication would be in the public interest as required by the 
Act." It further stated (J.A. 83-84): 


Thus, if the Commission has any reason to 
believe or suspect that the grant of a 
particular application would?be, or might 
not be, in the public interest, it has a 
duty to conduct an appropriate investiga- 
tion to ascertain sufficient facts to form 
the basis for a lawful and equitable con- 
clusion, regardless of whether or not its 
Rules provide specifically that informa- 
tion in the area of inquiry must be furnished 
by all applicants. * * * However, the Commis- 
sion is primarily a regulatory, not an 
investigative agency and it is not so con- 
stituted or Yrganized that it is able to 
initiate investigation with regard to the 
character of all applicants in the sense 

of an inquiry through independent sources. 
Of necessity, the Commission must place 
great reliance in statements by applicants 
contained in the application forms or the 
responses furnished such supplemental 
questions as the Commission may deem it 
necessary to pose. Accordingly, if an 
applicant fails to furnish the information 
required by the Commission, it is impossible 
for the Commission to affirmatively find 
that a grant of such application is in 

the public interest. 


=~) = 


It further emphasized, as in Lafferty, supra, (J.A. 


88-98): 


The instant proceeding does not involve a 
decision as to whether Borrow should be 
granted or denied a renewal of his license 
because of present or past membership in 
the Communist Party or the other organiza- 
tions inquired about in the questionnaire. 
Facts in that area were neither sought nor 
adduced under the issues governing the 
proceeding which were framed solely to 
ascertain whether certain information 

was furnished the Commission and whether 
the Commission had a right to seek such 
information, and which were not framed for 
the purpose of evaluating such information. 
Had Borrow provided the requested informa- 
tion, and had the Commission in the light 
of such information questioned whether 

the public interest would be served by a 
grant of the licenses applied for, a hear- 
ing upon appropriate issues would have 
been required at which evidence would 

have been taken, and at which Borrow 

would have been accorded full oppor- 
tunity to present evidence and arguments 
appropriate to the issues. 


Although appellant failed to-.preserve an exceptiion to 


the YWenial of its motion for access to whatever information 


caused the Commission to initiate the inquiries, the 
sion indicated its agreement with the Presiding Offi 
ruling (supra), stating: “The nature and quality of 


information which may have caused the Commission to | 


additional proof from the applicant that a grant of 


| 
application would be in the public interest is not material, 


for, in satisfying itself as to the public interest, 


agency is '* * * analogous to the Grand Jury, which 


an 


does 


not depend on a case or controversy for power to get evidence 
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but can investigate merely on suspicion that the law is being 
or 
violated/even just'because it wants assurance that it is 


not. U.S. v. Morton Salt Co., 339 U.S. 632, 642 (J.A. 83). 


The Commission made clear, however, that its “comment as to 
the nature and quality of information applies, of course, only 
to information prompting the Commission's initiation of an 
investigation and not to evidence on which an ultimate 
Commission decision must be based" (J.A. 83, n. 1). 

And, finally, the Commission reaffirmed its authority to 
make the inquiries, after discussing and rejecting the various 
contentions made by appellant (J.A. 82, 87-97). Noting that 
such arguments were apparently directed toward the question 
of Communist Party membership, the Commission stated that 
appellant's failure even to allege good cause for refusing 
to answer the question as to membership in any organization 
advocating the violent overthrow of the United States govern- 
ment would in itself warrant dismissal of the application 
(J.A. 97). It concluded that appellant's refusal to answer 
both questions was without justification and required dis- 
missal of the application (J.A. 97-98). 

From the consequent order of dismissal (which was not 
“with prejudice,") appellant took the instant appeal. On 
December 31, 1959 the Court, with the Commission's consent, 
stayed the effectiveness of the order and directed that 
appellant's licenses be maintained in full force and effect 


pending hearing and determination of appeal. 


site — 


SUMMARY OF ARGUMENT 


The Commission's action in dismissing appellant*s appli- 
cation for renewal of operator's license, because of his 
refusal to answer the Commission's questions as to membership 
in the Communist Party or organizations advocating the violent 
overthrow of the Government, is a valid and proper ¢xercise of 
its authority to determine the character qualifications of 
radio operators to operate radio equipment in the public inter- 
est, pursuant to Section 303 (1) of the Coumunications Act and 
Section 1.71 of the Commission's Rules and Regulations. Federal 
Communications Commission v. WOKO, Inc., 329 U.S. 223, 227; 
Beilan v. Board of Education, 357 U.S. 399; Lerner v. Casey, 
357 U.S. 468. Such questions are relevant and appropriate to 
a determination of the qualification of an applicant in view 
of the defense and public safety purposes of the Act (Section 1), 
the strategic position occupied by Commission Licenged radio 
operators in all aspects of defense communication, the added 
CONELRAD responsibilities of the Commission pursuant to the 
1951 amendment to Section 606 (c) and delegated authority from 
the President, the continuance of the national emergency pro- 
claimed in Proclamation No. 2914, and technological) advances 
in the field of missiles. 
The Commission has not imposed a political test) on the grant 
of a license; on the contrary, it has stated that [the nature 


of any affiliation and its effect upon an applicant's quali- 


| 
fications would be weighed in the light of all the facts in 
| 
determining the basic question of whether issuance of a license 


Be ip vee 


would, in the particular circumstances, serve the public interest. 
The public necessity is here sufficiently compelling to justify 
the indirect interference with appellant's First Amendment free- 
doms, and the procedures followed by the Commissi on, or available 
to appellant had he exhausted his administrative remedies, accord 
with Section 1.71 of its Rules and the requirements of Due Process. 4 
In view of the foregoing, and in the absence of any procedures 
of “questionable constitutionality”, the express authority of 
the Commission affords ample basis for the implied power of the 
Commission to promulgate Section 1.71 of its Rules and to pro- 
pound the questions here at issue. Greene v. McElroy, 360 U.S. 
474, 506; Graham v. Richmond, U.S. App.D.c. , 272 F. 2d 517, 
522-523, Sections 1, 4(i), 4(0), 301, 303(1), 403 and 606(c) of 
the Communications Act; Proclamation No. 2914 (15 F.R. 9029); 
Executive Order No. 10312 (16 F.R. 12452, sec. 1 and 4). The 
Radio Act of 1912, the Radio Act of 1927, and the Communications 
Act of 1934 have ‘all been administered on the assumption that 
character qualifications, where appropriate, could be examined. 
Congress has had ‘knowledge of this administrative construction and 
expressly approved the Commission's practice in amending Section 
303(L) of the Communications Act in 1958. Sen. Rep. No. 2338, 85th 
Cong., 2nd Sess., pp. 3, 5-6 (1958). Contrary to appellant's asser- 
tion, the Commission has never disclaimed the authority asserted ; 
here, in connection with the issuance of licenses, and the great 


bulk of the legislative history supports the Commission's 


position. 
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Appellant's refusal to answer the questions on t 


basis of its challenge to the Commission's authority 
properly found unjustified, after hearing, and warra 
dismissal of his application in accordance with Section 1.71(d) 


of the Commission's Rules, 
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ARGUMENT 

THE COMMISSION'S ACTION IN DISMISSING APPELLANT'S 

APPLICATION FOR RENEWAL OF OPERATOR'S LICENSES 

BECAUSE OF HIS UNJUSTIFIED REFUSAL TO ANSWER 

RELEVANT QUESTIONS PROPOUNDED BY THE COMMISSION, 

IS VALID AND PROPER 

The Commission's action in dismissing appellant*s appli- 
cation for renewal of operator's licenses rests solely on it 
inability to determine affirmatively that a grant would serve 
the public interest in the face of his réfusal to answer the 
Commission's questions as to whether he is now or ever has 
been a member of the Communist Party or any group which 
advocates the violent overthrow of the Government. The 
Commission has made no adverse finding as to appellant's 
loyalty nor even as to his character qualifications. Com- 
pare Beilan v. Board of Education, 357 U.S. 399, 405-406; 
Lerner v. Casey, 357 U.S. 468, 476. It warned appellant of 
the consequences of a refusal to answer (J.A. 24, 25, 28- 
29). Compare Konigsberg v. State Bar of California, 353 
U.S, 252, 261. It advised him that an affirmative answer 


would not per se result in denial of his application and 


that, in the event the Commission were not satisfied with 
his answer, he would be entitled to a full hearing at which 
scienter would be a relevant factor and the significance of 
any affiliation would be appraised in the light of all the 
facts in determining whether a renewal of his license would 


serve the public interest (supra, pp. J.A. 27-28, In the 
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Matter of Travis Lafferty, 13 Pike & Fischer, R.R. 641, 651). 
Compare Wieman v. Updegraff, 344 U.S. 183, 191; Schware Vv. 
Board of Bar Examiners, 353 U.S. 232, 238-239; Konigsberg v. 
State Bar of California, supra, 353 U.S. at 267-268, 273. 
It further advised him that at any such hearing the|informa- 
tion in the possession of the Commission would be put in the 


public record (R. 22) and that appellant would have/a full 


opportunity to challenge the nature and quality of the 


evidence on which an ultimate Commission decision would be 
based (J.A. 83, n.1). See Section 402(d) of the Communice- 
tions Act and compare Greene v. McElroy, 360 U.S. 474, 496. 
And, finally, it accorded appellant a hearing on the reasons 


for his refusal to answer, concludigg that the réfusal was 


not justified. Compare Graham v. Richmond, U.S. App. 
D.C. 272 F.2d 517, 521-522. ; | 
Appellant makes no claim of vagueness or inability to 
answer the questions propounded by the Comatesiionet He 
seeks to justify his admitted refusal to answer solely on 
the ground that such an inquiry exceeds the constitutional 
and statutory authority of the Commission in licensing 
station operators pursuant to Section 303 (1) of the Commun- 
ications Act. More specifically, appellant asserts that 
questions of this nature are barred by the First and Fifth 
$7 In this connection it should be noted that in propounding 
the questions the Commission advised appellant vee he could 


“submit any additional statement or information which you may 
desire” (J.A. 24). 
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ere erae es to the United States Constitution and, in any 


event, exceed the! Commission's power in the absence of a 
statutory provision expressly authorizing such inquiry. 

The Communications Act contains no provision either 
expressly authorizing or expressly prohibiting inquiry into 
an applicant’s membership in the Communist Party or organi- 
zations advocating the violent overthrow of the Government. 
It does grant the Commission express authority to investigate 
to determine the qualifications of an applicant to operate 
radio equipment in the public interest. Sections 303(1) and 
403 of the Communications Act). We concede arguendo that 
there is no statutory provision expressly authorizing the 
Commission to take any action of “questionable constitution- 
ality" (Greene v. McEiroy, 360 U.S. 474, 506) in this area 
and that such action would probably be beyond the statutory 
authority of the ‘Commission under the circumstances here.” 
In the instant case, as shown below (Point A) there is no 
constitutidnal infirmity. The vital relationship between 
communications facilities and national defense and safety 
constitutes a compelling justification for the indirect 
deterrent effect upon appellant's freedoms under the First 
77 In his brief (pp. 19-20) appellant argues the First Amend- 
ment only. However, since appellant also. relied on the Due 


Process Clause of the Fifth Amendment before the Commission 
and in his Notice of Appeal, we treat both Amendments. 

8/ It is not mores sary to determine under what circumstances, 
if any, the Commission could properly deny a license without 
affording the usual procedural safeguards, since the Commis- 
sion has not claimed or made any showing that it would be 
necessary or desirable to do so here. 
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Amendment ; further, the procedures followed by the Commission 
satisfy the long-required safeguards of due process under the 
Fifth Amendment. Under such circumstances, there is ample 
warrant for the implied authority of the Commission) to ask 
the questions here at issue and delegation may properly be 
inferred (Point B below). As the Chief Justice put| it 
(Greene v. McElroy, 360 U.S. at 506): “Thus, even in the 
absence of specific delegation, we have no difficulty in 
finding, as we do, that the Department of Defense has been 
authorized to fashion and apply an industrial program which 


affords affected persons the safeguards of confrontiation and 


| 
cross-examination.” | 


e 
safet if ti a he ocedura 
quards available to appellant. 


| 
While appellant's assertion (Br. 19-20) that the Consti- 
tution prohibits any governmental inquiry as to Communist 
: 9 
Party membership would appear seroneDnene it must |be recog- 


nized that important freedoms of appellant are involved even 
. | 
9: See, e.g. American Communications Association v. Douds} 
339 U.S. 382, 390-392, 397, 412; Dennis v. United States, 341 
U.S. 494; Garner v. Los Angeles Board, 341 U.S. 716; sort 


v.:;Board of Education, 357 U.S. 399; Lerner v. Casey, 357 U.S. 
468; and cf. Barenblatt v. United States, 360 U.S. |109. The 
fact that “political affiliations” are “circumstances ordi- 
narily irrelevant to permissible subjects of governmental 
action, does not lead to the conclusion that such circum- 
stances are never relevant.” (American Communications Assoc- 
dation v. Douds, 399 U.S. at 391). Moreover, as the Commis- 
sion pointed out (J.A. 97), appellant does not claim any 
constitutional bar to or inability to answer the inquiry as 
to membership in any group or organization which advocates 
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though the Commission has done no more than inquire and there 
is no issue here as to circumstances which would warrant a 
denial of license, The dismissal of appellant’s application 
bars him from many positions requiring a radiotelephone or 
radio-telegraph first-class license in a field in which he 
has been employed for over thirty years and in which he is 
presently employed (Sections 301 and 318 of the Communications 
Act). There is no dispute, of course, that “the right to 
hold specific private employment and to follow a chosen pro- 
fession free from unreasonable governmental interference 


comes within the "liberty® and "property" concepts of the 


Fifth Amendment” (Greene v. McElroy, 360 U.S. 474, 492 and 


cases there cited). Similarly, the dismissal o° appellant's 
application for refusal to answer the Commission's inquiry 
will necessarily have a coercive effect upon his preferred 
freedoms of speech and association under the First Amendment, 
even though such coercive effect is an indirect by-product 
of a legitimate governmental concern and not the direct 
objective of the Commission. See Speiser v. Randall, 357 
U.S. 513, 518-519, 527; N.A,A.C.P. v. Alabama, 357 U.S. 449, 


9] (Cont'd) the overthrow of the government by force or 
Tiolence, This question was “directed solely to unlawful 


activity” (ibid.) and therefore does not present any ques~ 
tion as to whether “advocacy and teaching of forcible over- 
throw as an abstract principle, divorced from any effort to 
instigate action to that end” would be a permissible subject 
of Commission inquiry even though not unlawful under the 
Smith Act. Yates v. United States, 354 U.S. 298, 320-322. 
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462-463 Watkins v. United States, 354 U.S. 178, 197 
Sweezy v. New Hampshire, 354 U.S. 235, 249-251. 

Our position is (1) that there is here a relev 


compelling, and overriding public interest sufficie 


+199; 


ant, 


nt to 


justify the indirect interference with appellant's First 


Amendment freedoms; and (2) that the governmental i 


ence with appellant's right to follow a chosen prof 


nterfere 


ession is 


both reasonable and in strict accord with the requirements 


of Due Process. 


1. The relationshi etween the operatio 
communications facilities and national 
defense add public safety justifies 


requiring disclosure, 


In the issuance of licenses reasonably require 
Congress for the operation of radio equipment (Sect 
and 318 of the Communications Act), as in the penta 
the Commission's other duties under the Communicati 
“the criterion governing the exercise of the Commis 


licensing power is the public interest, conveniency 


d by 

ions 301 
rmance of 
ons Act, 
sion's 


, or 


necessity” (National Broadcasti Co. v. United States, 319 


U.S. 190, 215). Section 303 (1) of the Act provide 


Except as otherwise provéded in this Act, | 
the Commission from time to time, as 
public convenience, interest, or necessit 
requires shall * * * Have authority to 
prescribe the qualifications of station 
operators, to classify them according to 
the duties to be pefformed, to fix the 
forms of such licenses, and to issue them 
to such citizens of the United States as 
the Commission finds qualified; * * * 


Moreover, in the exercise of its function of deter 


ss 
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whether applicants are qualified to operate radio equipment 
in the public interest, the Commission has broad power to 
ask applicants relevant questions. Section 403:of the Commun- 
fications Act grants the Commission “full authority and power 
at any time to institute an inquiry, on its own motion, in 
any case and as to any matter or thing concerning which 
complaint is authorized to be made, to or before the Commis- 
sion by any provision of this Act, or concerning which any 
question may arise under any of the provisions of this Act.” 
See also, Sections 4(i) and 4(o), 

The questions propounded by the Commission are relevant 
to a determination of appelient."« qualifications and of 
whether a grant of his applications would serve the public 
interest. Beilan v. Board of Education, 357 U.S. 399, 405, 
408-409; Lerner v. Casey, 357 U.S. 468, 476; John M, Moreno, 


14 F.C.C. 424, 428 c19503%/ Trayis Lafferty, 23 F.C.C. 761, 


13 Pike & Fischer, R.B. 641; William C, Cronan, 23 F.R. 6153; 
Howard V, Trautman, 23 F.R. 6153; Alfred N, Johnson, 23 F.R. 
6151; Proposed Report and Order in Docket No, 11060 and 1106i, 


107 In the Moreno case the Commission denied an operator 
license, after hearing, on the ground that he had not 
“demonstrated thedependability and other attributes of char- 
acter which the Commission must and does expect from amateur 
radio operators” and upon the finding that “his previous 
conduct raises serious questions and does not justify the 
belief that he would at all times properly comply with the 

law and the regulations with which a licensed amateur operator 
must, scrupulously and conscientiously, comply in order to 
avoid chaos and disorder® (14 F.C.C. 424, 428). 
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1 B.R., Part II, 63:ix, 63:x; 20 F.C.C. Ann. Rep. 29) (1954); 
21 F.C.C; Ann. Rep. 28, 139 (1955); 22 F.C.C. Ann. Rep. 29, 
141 (1956); 23 F.C.C. Ann. Rep. 149 (1957); 24 F.C.C. Ann. 
Rep. 144 (1958); Sen. Rep. No. 2338, 85th Cong., ond Sess., 
p. 3; Sen. Rep. No. 196, 75th Cong., Ist Sess., Pp. 4% 
Hearings before a Subcommittee of the House Committee on 
Appropriations, 84th Cong., lst Sess. a Independent Offices 
Appropriations for 1956, p.- 677 (1955); Hearings before the 
Subcommittee of the Senate Committee on Commerce, 62nd Cong., 


ond Sess. on S. 3620 and S. 5334, pp. 33-34 2)! 


and ¢f. in 


re Application of Dispatch Inc, for Renewal of License, 13 
Pike & Fischer, R.R. 237. 


ii7 In amending Section 303(1) of the Communications Act (72 
Stat. 981) in 1958, the Senate Committee on Interstate and 
Foreign Commerce deleted a provision of a House bill which 
would have required the Commission to investigate and make 
findings as to security considerations prior to issuing a 
license to any non-citizen in the aeronattical radio service, 
but went out of its way to state (Sen. Rep. No. 2338, 85th 
Cong., 2nd Sess., P- 3, 5-6): 
“Under the provisions of the Federal Cone 
ications Act of 1934, as amended, the Federal 
Communications Commission is required to find, 
with regard to every license issued by it, 
that the public interest will be served 
thereby. In making this finding, the Commis- 
sion necessarily must weigh the character | 
qualifications of persons seeking radio | 
operator licenses. The Committee desires |to 
emphasize that this bill, as amended, does 
not relieve the Commission of this affirma- 
tive responsibility.” 
Those who drafted the Radio Act of 1912, with which the 
licensing of operators 302, 303: Section 
3) were likewise aware n the 
Secretary of Commerce to pr or a radio 
operator's license, they le "go to 
his character” or “to anyt 
efficiency.” Hearings befo 
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The use of the radio spectrum to aid the national 
defense, along with promotion of safety of life and property 
in general, are among the stated purposes (in Section 1 of 
the Act) for which the Commission was created. They are 
permissible factors to be considered by the Commission in 
determining the requirements of the public interest. Bendix 
Aviation Corporation et al. Vv. Federal Communications 
Commission, U.S. App. D.C. , 272 F. 2d 533, 538, 
certiorari denied sub nom Aeronautical Radio, Inc. Vv. United 


——— 


States (February 23, 1960); Didriksen:v. Federal Communica- 


ee 


tions Commission, 103 U.S. App. D.C. 17, 19, 254. 
F. 2d 354, 356. 

Since 1952, moreover, the Commission, pursuant to 
authority delegated by the President, has been especially 
concerned with the coordinated effort of the Department of 
Defense and other government agencies to see that wire and 
radio media are integrated into the defense program, that 
essential circuits are available under any eventuality, and 
that vital communication facilities are adequately safe- 
guarded. In 1951 Congress amended Section 606(c) of the 
Communications Act to authorize the President to provide for 
the control of electromagnetic radiations upon proclamation 


of the existence of “war or a threat of war, or a state of 


ii/ (Cont'd) Committee on Commerce, 62nd Cong., 2nd Sess. 

on S. 3620 and S. 5334, pp. 33-34 (these bills were redrafted 
by the committee and S. 6412 was the bill enacted. Sen. Rep. 
No. 698, 62nd Cong., 2nd Sess.). 
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public peril or disaster or other national emergency” (Public 


Law 200, 82nd Cong., Ist Sess., 45 Stat. 4087). As this 
, “That | 


Court has recently recognized,/ the national emergency 


declared in Proclamation No. 2914 /15 Fed. Reg. 9029 (1950)7 
has occasioned continued and still present concern is public 
knowledge” (Bendix Aviation Corp., supra, 272 F. 24 at 540). 
By Executive Order No. 10312, issued December 10, 1951 (16 
Fed. Reg. 12452), the President delegated to the Comatissioar 
subject to certain specific limitations not here relevant, 
the authority vested in him by Section 606 (c) except with 
respect to radio stations owned and operated by the United 


States Goversmonte! The President expressly delegated to 


137 Executive Order 10312, in pertinent part, states (16 Fed. 


Reg. 12452): 


WHEREAS, it is necessary, in the interest of 
the national security and defense, that pims be 
prepared and implemented whereby government and 
non-government’ radio stations may be silenced or 
required to be operated in a manner consistent 
with the needs of national security and defense 
in the event of hostile action endangering the 


nation, or imminent threat thereof; and | 


WHEREAS, it is desirable, so far as possible 
and practicable, to preserve and maintain normal 
conditions and relationships under which such 
radio stations are operated while at the same | 
time furthering the expeditious implementation 
of the said plans: 


NOW, THEREFORE, by virtue of the authority 
vested in me by the said sections 305 and 606 (c) 
of the Communications Act of 1934, as amended, 
and by section 1 of the -act-of-August 8, 1950, 
64 Stat. 419, and as President of the United 
States and Commander in Chief of the armed forces 
of the United States, it is hereby ordered as 
follows: 


ee 


the Commission authority “for preparing and putting into 


effect plans * * * to minimize the use of electromagnetic 
radiations of [radig/ stations, in event of attack or of 
imminent threat thereof, as an aid to the navigation of 
hostile aircraft, guided missiles, and other devices capable 
of direct attack upon the United States” and authority “to 
issue appropriate rules, regulations, orders, and instruc— 


tions, and to take such other action as may be necessary, to 


ay Conta 


Section'1. The authority vested in the President 
by section 606 (c) of the Communications Act of 1934, 
as amended, is hereby delegated to the Federal 
Communications Commission to the extent necessary 
for preparing and putting into effect plans with 
respect to radio stations as defined in section 5 
hereof, except those owned and operated by ardepart- 
ment or agency of the United States Government, to 
minimize the use of electro-magnetic radiations of 
such statiohs, in event of attack or of imminent 
threat thereof, as an aid to the navigation of 
hostile aircraft, guided missiles, and other 
devices capable of direct attack upon the United 
States, 

eee eae n eee ee ee et 

Section 3. Whenever, pursuant to the provisions 
of this order, any radio station shall have been 
required to cease operations or whenever the normal 
operations of any radio station have been inter- 
fered with, such station shall be allowed to resume 
operations or retura to normal operations, as the 
case may be, at the earliest possible time consistent 
with the national security. In exercising the 
authority delegated by this order, due considera- 
tion shall be given to civil defense and other 
national security requirements. 


Section 4. The Federal Communications Commission, 
the Secretary of Defense, and the head of each govern- 
ment department or agency the stations of which are 
involved, are hereby authorized to issue appropriate 
rules, regulations, orders, and instructions, and to 
take such other action as may be necessary, to assure 
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assure the timely and effective operation of the p 
(16 Fed. Reg. 12452, sec. 1 and 4). 


Pursuant to such authority the Commission has 


lans * + %,* 


developed 


and implemented an extensive plan, Project CONELRAD, for 


silencing radio stations and for emergency communication in 
| 


the event of hostile action endangering the nation 


|or immi- 


3 
nent threat thereof. Project conetrap =! is reflected in 


the various Parts of the Commission's Rules and Regulations 


and has been annually reported to Congress. See, ¢.g., the 


following sections of the Commission's Rules and Regulations: 


Sections 0.127, 0.241(i), 0.331(d), 3.93, 3.901 through 


3.971; see also Eighteenth Annual Report of the Federal 
Communications Commission (1952), pp. 2, 31; Twentieth 


Annual Report of the Federal Commu ications C is 


pp. 2, 29. 


ion (1954), 


The Rules governing the AM and FM broadcast services, 


in which appellant is presently employed, provide for 


227 TCont'*d) the timely and effective operation of the pians 
and for carrying out their respective functions hereunder, 
and are authorized to require full compliance with) their 


respective plans. 


ss aeeeseeeneeneeeeess 
| 


Subsequent Executives Orders have not made any significant 
change. See Executive Order No. 10460 (June 19, 1953) 

18 F.8. 3513 (revoking a prior Executive Order No. 10297 of 
October 11, 1951); Executive Order No. 10438 (March 17, 

1953), 18 F.R. 1491; Executive Order No. 10705 (April 19, 
1957), 22 F.R. 2729; Executive Order No. 10773 (July 3, 1958), 


23 F.R. 5061. 
13/ A description of Project CONELRAD may be found 


0.127 of the statement of organization in the Comm 
Rules (47 C.F.R. 0.127). 


in Section 
ission's 
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CONELRAD tests, drills, and operation (see, e.g. Sections 3 
3.63 (c)(3), 3.63 (d), 3.66 €c)(4). The Commission's Rules 
further authorize AM and FM radio stations to use CONELRAD 
Attention Signals for purposes of Emergency Weather Warning 
following “notification of a condition of immediate danger 
to life and property from the United States Weather Bureau" 
(see e.g., Section 3.90, 3.296, 3.632, 3.920, 3.933, 3.100 - 
1007). 

The first-class radiotelephone and radiotelegraph 
licenses, for which appellant applied, afford access to 
employment in a number of positions primarily concerned 
with the operation of radio equipment and closely related 


te national defense and public safety (including transmitter 


operator at AM, FM, television, coast radio, and interna- 


tional and domestic point-to-point radio stations, as well 
as radio operator on vessels of the United States Merchant 
Warine) and frequently such employment involves the licensee's 


being in sole and unsupervised control of the radio equip- 


14 
ment in his charge (J.A. ea) 14! The Rules governing the 


operation of the AW radio service makes first-class radio- 


telephane operators responsible for the technical operation 


if/ Ail types of radio equipment can be used for purposes 
inconsistent with national security, apart from its CONELRAD 
significance. For example, commercial operators working for 
international communications carriers have access to Govern— 
ment messages exchanged with our embassies abroad; marine 
operators on ships and at coastal stations Communicate with 
vessels on the high seas (including distress and emergency 
messages}; aeronautical ground and airborne operators like~ 
wise communicate with aircraft and ground stations; and 
amateur operators are in touch with other amateurs throughout 
the world. 
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of the CONELRAD program and the instruction of others in 

CONELRAD procedures (see e.g. Section 3.93). Section 13.62 
(d) of the Commission's. Rules, governing the authority of ; 
commercial radio operators, further provides: 


When a CONELRAD Alert is called, a person 
holding any class of radio operator license or 
permit who is authorized thereunder to perform 
limited operation of a standard broadcast | 
station may make any adjustments necessary to | 
effect operation on a CONELRAD frequency in 
accordance with the station's CONELRAD author-— 
ization; provided, that the station’s respon- 
sible first-class radiotelephone operator(s) | 
shall have previously instructed such person | 
in the adjustments to the transmitter which 
are necessary to accomplish CONELRAD operation. 


It seems clear, therefore, that the Commission has 2 


reasonable and legitimate concern with the character quali- 


fications of applicants for operators’ licenses in deter- 
mining whether the grant of an application would: serve the 
public interest and in assuring the effective operation of 
its CONELRAD plan. As the Commission stated (J.A, 84-85): 


The opportunities for untoward activity 
available to a licensee are so obvious and so) 
appalling as to scarcely require discussion. 
They range from the inconvenience and damage 
attendant on the sabotage of an individual 
station, the adverse impact of which on the 
national interest has been judicially recog- 
nized in Didriksen v. EC,C. 103 U.S. App. 
D.c. fat 19-20/ (1958), through the possi- 
bility of a ship operator's sending or 
failing to send given messages with the 
consequent danger to his vessel; to the very 
real opportunity for the technician charged 
with the operation of a commercial station 
in accordance with the CONELRAD plan to 
deviate from that plan and make his station 
a beacon for attacking aircraft or missiles. 
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This Court has recognized (Didriksen v. Federal Communica~ 


tions Commission 103 U.S. App. D.C. at 19; 254 F.2d at 356): 
Local emergencies, to say nothing of a 
serious national emergency such as enemy 
attack, would make all existing radio and TV 
stations vital links of communication with 
the public. | Our civil defense programs rely 
on these links, So viewed, any acts of sabo- 
tage of any vital media jeopardizes highly 
important public interests. That the acts 
are highly sophisticated sabotage does not 
lessen and, if anything, heightens their 
offense against the public interest. 
Hatchet blows or cut wires, could well be 
less, not more, effective damage simply 
because they could be more readily detected. 
These skilled radio engineers with their 
special training and special knowledge .of 
the particular equipment were able to 
infiect a subtle kind of damage and inter- 
ference with communication, which took long 
hours of painstaking trial and error effort 
to cemedy. The very licenses which the 
Commission issued to them placed them in 
the position where they could perform these 
acts. 


While a determination of operator qualifications would 
not ordinarily entail inquiry into an applicant's “political” 
associations, there is no basis for assuming, in the absence 
of inquiry, that all membership in the Communist Party, or 
organizations advocating the violent overthrow of the Govern- 
ment, is “innocent”. See American Communications Association 


v. Douds, 339 U.S. 382, 389, 391; Dennis v. United States, 


U.$, 298 
341 U.S. 494; Yates v. United States, 354/ Wieman v. Updegraff, 


344 U.S. 183; Konigsberg v. State Bar of California, 353 
U.S. 252, 267-268; Communist Control Act, PL 637, 83rd Cong., 
Sess., 68 Stat. 775, Chap. 886. The question of Communist 


Party membership is relevant to the “competency” or “fitness” 


—20k— 
of a teacher (Beilan v. Board of Education, 357 U.S, 399, 
405; Adler v. Board of Education, 342 U.S. 485, 493; Garner. 


@spBaards:':s, 341 U.S. 716, 720), to the “relia- 


bility” of a subway operator (Lerner v. Casey, 357 U.S. 468, 


476); and perhaps even to the “qualification” of a lawyer 


(Schware v. Board of Bar Examiners, 353 U.S. 232, 238-239, 
246; Konigsberg v. State Bar of California, 353 U.S. 252, 
259, 261). Just as a “teacher who is organizing a Communist 
cell in a schoolhouse or a subway conductor who is preparing 
the transportation system for sabotage would be plainly 
unfit for his job" (Beilan v. Board of Education, 357 U.S. 
at 416, dissenting opinion of Mr. Justice Black and) Mr. 
Justice Douglas), so also a first-class radiotelephone or 
‘yadiotelegraph operator who is planning or instructing 
others in “acts of sabotage of any vital media jeopardizes 
highly important public interests” and is not qualified to 
hold a license from the Commission. Didriksen v. Federal 
Communications Commission, 103 U.S. App. D.C. at 19, 
254 F. 2d at 356. While mere membership or past membership 
in the Communist Party might not suffice to support a find- 
ing of disqualification (see Konigqsberg Vv. State Bar of 
California, 353 U.S. 252, 267; Schware v. Board of Bar_ 
Examiners, 353 U.S. 232, 246), appellant cannot claim irrel- 
evancy on such grounds, having “blocked from the beginning 


any inquiry into his Communist activities, however /relevant 


to his present loyalty” (Beilan v. Board of Education, 357 
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U.S. at 405) and having “failed to pursue his administrative 


remedy” before the Commission through which the nature of 


any affiliation and its effect upon his qualifications could 


have been established (Lerner v. Casey, 357 U.S. at 473). 

As Wr. Justice Douglas has stated (concurring opinion 

Joint 
in/Anti-Fascist Committee v. McGrath, 341 U.S. 123, 181): 
The probiem of security is real; and the 

Government need not be paralyzed in handling 

it. The security problem, however, relates 

only to those sensitive areas where secrets 

are or may be available,. where critical 

policies are! being formulated, or where sabo- 

tage can be committed. * * * The question is 

one of the fitness or qualifications of an 

individual for a particular position. 

Sabotage of communications media, transmission of false or 
deceptive communications, or violations of the Commission's 
Rules (including those relating to CONELRAD, emergency 
weather warning, or distress signals) are statutory cause 
for suspension or revocation of license (Section 303 (m) (i) 
of the Communications Act). See aiso, the criminal penal- 
ties authorized by Sections 501, 502, and 606(h) of the 
Communications Act. 

However, as the Commission pointed out (J.A. 84-85), 
the “opportunities for activities inimical to the public 
interest are the more insidious in that any individual act, 
although it might lead to the exposure of its perpetrator 
and the subsequent revocation of his operating privilege, 
could in and of itself lead to such devastation that any 


punitive action against the operator responsible would be 
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totally disproportionate to the harm done.” “The very license 


which the Commission issue/s/ to them place/s/ them 


position where they [ean/ perform these acts" 


Federal Communications Commission, 103 U.S. App. 
254 F. 2d at 357). 


In view of the inadequacy of punitive measures 


the potential harm to the public, the Commission is 


fied in inquiring, at the point of issuance, into t 
of any Communist Party affiliation of an applicant 
purposes of ascertaining whether he is qualified to 
radio equipment in the public interest. The First 
“requires that one be permitted to believe what he 


It requires that one be permitted to advocate what 


unless there is a clear and present danger that a s 


public evil will result therefrom. 
he be permitted to be the keeper of the arsenal,” 
Communications Association v. Douds, 339 U.S. 382, 


While any inquiry as to membership in organiza 


It does not req 


American 


in the 


(Didriksen v. 
D c. at 20 


| to undo 
| justi- 

pe nature 
for the 
operate 
Ame nd me nt 
will. 

he will 
ubstantial 
wire that 
412. 


tions 


espousing unpopular ideas may have some coercive effect upon 


the person to whom the inquiry is addressed, the Co 
questions as to Communist Party membership do not n 
entail the added coercion of public disclosure, Al 
the Commission has publicly announced and repeated) 
Congress of the fact that it asks some, but not all, 
cants questions similar to those propounded to appée 


15 In the Matter of Travis Lafferty, 


R. B. 641, 644; Propos ed Re ort and der i 


mmission's 
ecessarily 
though 

y advised 
appli- 


15 
iient = 


az Pike & Fisch er 
th of 
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$t does not make ‘public the names of persons to whom such 
inquiries are addressed or their replies. The Commission 
foliowed its usual practice in this case in declining to 
reveal to appellant the names of other persons who had 
received similar inquiries (Transcript of Hearing, p. 37). 
It is only in those few cases where the matter is designated 
for hearing, either because of a refusal to answer or 
because the answer is not satisfactory to the Commission, 
that the fact of inquiry becomes public. Travis Lafferty, 
13 Pike & Fischer, R.R. 641; William C, Cronan, 23 F.R. 
6153; Howard V, Trautman, 23 F.R. 6153; Alfred N, Johnson, 
23 F.R. 6151. Dismissal of an application for refusal to 
auswer involves no finding of disqualification, and denial 
of an application on a finding of disqualification, as 
shown below, is surrounded by the traditional safeguards of 
due process. 

Considering the Commission's precautions to avoid 
unnecessary infringement of important freedoms, the compell- 
ing nature of its interest in disclosure, and the fact that 
the Commission has not imposed a political test as a condi- 


tion to granting a license, we submit that the questions 


ei Ditty ton | mmer oka! Pra fcemses Gg PY mits, 
1 R.R. Part Ii, 63:ix, 63:x; 21 F.C.C. Ann. Rep. 139 (1955) ; 
23 F.C.C. Ann. Rep. 149 (1957); 24 F.C.C. Ann. Rep. 144 
(1958); Hearings before a Subcommittee of the House Committee 
en Appropriations, 84th Cong., (ist Sess. on Independent 
Offices Appropriations for 1956, p. 677 (1955). 
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propounded to appellant are not barred by the First).~cncvc” 


16/ 


Ame ndme nt .~— 


| 
16) The showing of necessity here is sufficiently strong, 

we believe, to distinguish N,A,A,C_P. v. Alabama, 357 U.S. 
449, and Kent v. Dulles, 357 U.S. 116, upon which appellant 
relies, particularly when considered on the context of the 
comparative coercive effect upon individual liberties. Here, 
moreover, unlike in N,A.A,C.P. v. Alabama, the Commission‘ s 
inquiry was directed toward appellant's own membership and 

not toward disclosure of other members of the Communist Party. 
This is not a “test oath” case, like Speiser, nor an instance 
where a refusal to sign a non-Communist oath automatically 
results in denial of license, whether or not the applicant 
requests a hearing, like Kent. See NiemotKo v. Maryland, 

340 U.S. 268, 282, 
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The Procedures Followed by the Commission 
and the Procedural Safequards Available to 
Appellant, Comport with the Requirements 
of Due Process. 

While appellant presently makes no specific due process 
challenge to the procedures followed by the Commission or 
available to him had he chosen to pursue his administrative 
sacsaet ane believe that some discussion of such procedures 
is appropriate in view of his challenge to the Commission's 
authority. 

There is no express provision in the Communications Act 
as to the procedure with respect to applications for operator 


licenses. However, Section 1.71 of the Commission's Rules, 


which sets forth its "Procedure with respect to commercial 


radio operator license applications" and which is binding upon 


the Commission (see Vitarelli v. Seaton, 359 U.S. 535; Sangamon 


Valley Television Corporation v. United States, U.S. App. 
D.C. , 269 F.2d 221 (May 8, 1959)), provides as follows: 


(a) Upon acceptance for filing of an application 
for a new commercial operator license, an 
examination is conducted where required, by 
the field office with which the application 
is filed in accordance with Part 13 of this 
chapter. If applicant passes the examina- 
tion and is found qualified in respect to 
citizenship, character, and physical condi- 
tion, the license will be issued. Where 
doubts as to citizenship, character, or 


“it/ As noted above, before the Commission and in its notice 
of appeal appellant relied generally on the due process 
clause of the Fifth Amendment but did not pursue his only 
specific challenge to the Commission's procedures; i.e., 

its refusal to make available the information which 
motivated it to propound the questions to him, 
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physical condition arise, the application is 
referred to the Commission's Inspection and 
Examination Division, Field Engineering and 
Monitoring Bureau, Washington, D.C., for 
consideration. If it appears that further 
information is required to determine the 
applicant.’s qualifications or that a grant 
of the application will not serve the public 
interest, the applicant will be notified in 
writing and given an opportunity to furnish 
such written showings as the Commission may 
request and as the applicant may desire to 
submit. If, from the information furnished, 
it does not appear that the applicant is 
qualified or that the public interest would 
be served by a grant of the application, the 
applicant will be advised thereof in writing 
and given the opportunity to request, within 
the period of time to be specified in writing, 
that the application be set for hearing, In 
case of failure timely to request such hearing, 
the application will be denied. 


Where an examination is not required, the 
application will be handled with respect to 
other matters in accordance with the procedure 
in paragraph (a) of this section. 


Applications for renewal of license after 
acceptance for filing are handled in accord- 
ance with the procedure contained in paragraph 
(a) of this section, except that no examination 
is required unless the circumstances as set 
forth in sec. 13.28 of this chapter exist, in 
which case a renewal examination will be 
required. 


Failure to prosecute an application, or failure 
to respond to official correspondence or reques 
for additional information, will be cause for 
dismissal, Such dismissal will be without 
prejudice where an application has not yet been 
designated for hearing; such dismissal may be 
made with prejudice after an application has 
been designated for hearing, 

| 
The Commission's action here accords with the provisions 

| 


of its Rules and the requirements of Due Process. Having doubts 


as to appellant's character qualifications, the Commission 
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notified him in writing that further information was required 
for a determination as to whether a grant of his application 


would serve the public interest, requested the answer to 


specific questions in writing, and afforded an opportunity to 


submit such written showing as appellant might desire (J.A. 
24-25). When appellant questioned its authority, the Commis- 
sion stated the basis thereof and explained the relevance of 
the questions (supra, pp. 3-6 ). It advised appellant that it 
would not deny his application merely because he was or had 
been a member of the Communist Party or an organization 
advocating the violent overthrow of the Government, that it 
would consider scienter a relevant factor, and that it would 
appraise the significance of any affiliation in the light of 
all the facts in determining whether a grant of his applica- 
tion would serve the public interest (J.A. 86, 27-28), 13 
Pike & Fischer, R.R. 641, 651). It warned appellant that 
refusal to answer! would result in dismissal of his applica- 
tion and accorded him a hearing on the reasons for his 
refusal. Cf. Graham v. Richmond, supra. 

Appellant's refusal to answer the questions propounded 
by the Commission might well be ground for a finding of lack 
of qualification and warrant denial of his application on 
the merits. Beilan v. Board of Education, 357 U.S. 399; 
Lerner v. Casey, 357 U.S. 468. The Commission's action in 
dismissing appellant's application for refusal to answer 


relevant questions without making any adverse finding as to 
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his qualifications,is no less proper. 
Commission v. WOKO, Inc., 329 U.S. 223, 227. 
Commission’s action in denying renewal of a station 
because of misrepresentations by the applicant, the 
Court there stated (ibid.): 

If the applicant had forthrightly refused to 

supply the information on the ground that it 

was not material, we should expect the Commis- 

sion would have rejected the application and 

would have been sustained in so doing. 
The Commission's action accords with the provision 
1.71(d) of its Rules that: “Failure to prosecute a 
or failure to respond to official correspondence or 
for additional information will be cause for dismis 
Having advised appellant that failure to respond to 
request for additional information would be cause f 
(J.&; 28-29), the Commission is not precluded from 
the application because it accorded appellant a hea 
the reasons for his “forthright refusal" to respond 
found them unjustified. 

Apart from the provisions of its Rules, the Co 
action is reasonable under the circumstances here. 
tering the Act, the Commission must rely heavily on 
and reports from its million and a half operator li 
as well as from other licensees, 


Br., 10), 


(App. p. 


Inc., 329 U.S. 


WOKO, ’ a 


Communications Commission v. 
As the Commission here explained (J.A. 83-84), it i 


“primarily a regulatory, not an investigative agenc 
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not so constituted'or organized that it is able to initiate 
investigation with regard to the character of all applicants 
in the sense of an'inquiry through independent sources,” 
Moreover, an independent investigation would not, in any event, 
afford the Commission an adequate basis for determining whether 


a grant of appellant's application would serve the public 


interest. Mere present or past membership in the Communist 


Party, the circumstances which might be established through 
independent sources, might notper se warrant a finding of 
disqualification or denial of the application, even though 
they would furnish ample cause for further Inquiry by the 
Commission. The determinative factors, scienter and the 
effect of any affiliation upon the applicant's qualification 
to operate radio equipment in the publicinterest, are subjective 
and can best be ascertained from appellant himself. Under 
the circumstances, we submit that the Commission did not 
act arbitrarily or capriciously in concluding that it could 
not make the requisite statutory finding in the face of 
appellant's refusal to answer any questions as to affilia- 
tion with the Communist Party or the nature of any such 

18 / 
affiliation, and in accordingly dismissing his application. 
187 The instant case does not present any question as to 
the Commission's powers to compel disclosure by use of its 
subpoena power, or to seek an adjudication of civil contempt 
or punitive sanctions for a refusal to answer, or to draw 
adverse inferences from a refusal to answer grounded on a 
plea of possible self-incrimination within the meaning of 
the Fifth Amendment, or to compel testimony over a plea of 


self-incrimination by offering immunity (Sections 409(e), 
(g)}{1) and (m) of the Communications Act. 
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Since appellant's refusal to answer blocked pro 
on the merits of his qualifications, it must be pres 
the Commission would proceed according to its statem 
this case, the requirements of its Rules, the Commun 
Act, the Administrative Procedure Act, and relevant 
of this Court and the Supreme Court, The Commission 
pellant that if it were unable to determine, upon co 
tion of his answers, that a grant of his application 
serve the public interest, the application would be 
for full evidentiary hearing. Section 1.71(a) of th 
sion's Rules requires such a procedure, as would Due 
and the Administrative Procedure Act in a situation 
this. 
Sung v. McGrath, 399 U.S. 33. In the required heari 
specific issues would have been designated and appel 
would have been afforded full opportunity to intoduc 
relevant evidence and otherwise argue that the publi 
would be served by a grant of his application, despi 
answers to the specific inquiries here eee 
Commission further stated that appellant would have 
usual opportunity to challenge the nature and qualit 
evidence on which any wtimate Commission decision wa 


based, which necessarily includes the traditional ri 


of confrontation and cmss-examination of adverse wit 


ceedings 
aaa that 
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Renewal of License, 13 Pike & Fischer, R.R. 237. 
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20/ 
(J.A. 97-98, R. 22). Moreover, Section 402(d) of the Com- 
munications Act requires the Commission to file with this Court 
“a full statement in writing of the facts and grounds relied 
upon by it in support of the order involved upon said appeal, 
and the originals or certified copies of all papers and 
evidence presented to and considered by it in entering said 
order.” 

The substantiality of the evidence supporting any adverse 
inference drawn by the Commission “must take into account 
whatever in the record fairly detracts from its weight” 
(Universal Camera! Corp. v. National Labor Relations Board, 

340 U.S. 474, 488) and is subject to review by this Court 
and, in a case of this nature, by the Supreme Court. See 
Konigsberg v, Stat€Bar of California, 353 U.S. 252, 265-265, 
273: Schware v. Board of Examiners, 353 U.S. 232, 239, 244, 
246; Green v. McElroy, 360 U.S. 474, 476-490. The procedures 
followed by the Commission are likewise subject to judicial 


review and must meet the strict requirements pertaining for 


all other adjudicatory proceedings before the Commission, 


207 &s indicated supra, since the Commission does not here 
claim any necessity to make its case other than on a public. 
record, there is no occasion to determine what procedures 
would be appropriate should the Commission invoke its express 
authority to withhold publication of records or proceedings 
containing secret information affecting the national defense. 
Section 4(j) of the Communications Act. 
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While the Communications Act is silent with respect to 
the burden of proof and the burden of proceeding in the grant— 
ing or suspension of operator's licenses, the Commis'sion’s 
usual practice is to follow the same procedures as th 
pertaining to applications for station licenses (J.8 
Section 1.142 of the Commission's Rules, governing “Order of 
Procedure”, provides: "(a) At hearings . . . in a proceeding 
for any instrument of authorization which the Commission is 
empowered to issue, the . . . applicant . . . shall, unless 
Commission otherwise orders, open and close." Although the 
burden of proof and of proceeding are technically on the 
applicant, the burden of proceeding naturally shifts) to the 
Commission due to the statutory requirement of “substantial 
evidence on the record considered as a whole” to sustain any 
adverse finding. | If appellant had answered “no" ta the 
Commission’s questions, the burden would then have shifted 
to the Commission to prove that the facts were otherwise. 

See In Re Application of Dispatch, Inc. for Renewal lof License, 
13 Pike & Fischer, R.R. 237 (and see Lamb, et_al v. Hyde, 

et al., 96 U.S. App. D.C. 181, 223 F.2d 646). stator 7 
21/7 The circumstance that appellant was applying for renewal 


of license instead of an original license, does not |convert 
this into a suspension, case or make the proceeding punitive, 
Federal Communications Commission v. WOKO, Inc., 329 U.S. at 
228. The provision in Section 301 of the Communications Act 
that no license granted by the Commission “shall be construed 
to create any right beyond the terms, conditions, and periods 
of the license" is applicable to operator licenses. ; Campbell 
v. United States, 167 F.2d 451, 453 (C.A. 5). 
ci/ Here, for example, Commission counsel assumed the burden 
of proceeding initially (Tr. 42). 
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appellant had answered “yes" and given an explanation which 
did not in itself support an adverse finding, the burden of 
adducing evidence sufficient to sustain any oe finding 
would likewise have shifted to the Commission, In any 
event, appellant could not be denied a license except upon 

a record containing evidence sufficient to satisfy this 

Court that the Commission was reasonable in concluding that 
he was not qualified to operate radio equipment in the public 
interest. 

Here, moreover, appellant has not been deprived of 
procedural due prdcess because the Commission did not furnish 
him information with respect to the factors which might have 
induced it to request the additional information of him, It 
is clear from the record that appellant dd not require any 
information from the Commission in order that he might 
answer the questions. The questions were clear ,jand definite, 
and the information required for reply was completely within 
appellant's posseg$sion, Appeliant did not claim any inability 
to answer the questions (J.A. 97, 26). Moreover, the Commis- 
sion invited appellant to submit any additional explanatory 
statement or information he might desire with respect to 
his answers to the specific inquiries. It further asserted, 


with reasons, the relevance of the questions to its statutory 


23/ Substantial evidence would be required to overcome the 
inferences to be drawn from appellant's 32 years of operating 
radio equipment under licenses from the Commission and its 
predecessor bodies. 


a 


duty of determining whether applicants are qualified 
operate radio equipment in the public interest. 
In such circumstances, there was no duty upon the Commis- 
sion to disclose the information or reasoning which motivated 
it to inquire, as a condition precedent to either propounding 


| 
the questions or dismissing the application for failure to 


| 
respond. Section 403 of the Communications Act imposes no 


such limitation on the Commission's investigatory power and 
an administrative agency may normally “investigate merely 

on suspicion that the law is being violated, or even because 
it wants assurance that it is not.” United States vy. Morton 
Salt Co., 338 U.S. 632, 642; Stahlman v. Federal Communica- 
tions Commission, 75 U.S. App. D.C. 176, 179, 126 F.2d 124, 
127; Federal Communications Commission v. Cohn, 154 F. Supp. 
899 (S.D.N.¥., 1957). Due process and the Commissian's 
Rules require it to designate an application for heating on 
issues sufficiently specific to afford the applicant full 
opportunity to introduce relevant evidence and otherwise 
argue appropriately that the public interest would be served 
by a grant of his application. See Dispatch, Inc., 13 R.R. 
237, supra. The Commission is also required to proGuce 
adverse witnesses for confrontation and Cross excamiistom 
and to disclose any adverse evidence upon which its |\decision 


rests prior to denying an application on the merits, See 


also Section 402(d) of the Communications Act. But /an 


applicant's procedural rights to a fair hearing do not 
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entitle him to pwbe the thinking process and confidential 

files of the Commission and its staff at the investigative 
stage of a non-criminal, and non-punitive, renewal of license 
proceeding (see note 21, supra, Pp. 41). United States Vv. 
Morgan, 313 U.S. 409, 421-422; Norris & Hirshberg v. Securities 
& Exchange Commission, 82 U.S. App. D.C. 32, 163 F.2d 689, 
certiorari denied, 333 U.S. 867; Sanders Bros Radio Station, 

v. Federal Communications Commission, ‘70 U.S. App. D.C. 297 


302-303, 106 F.2d 321, 326-327 affirmed on this point, 309 


U.S. 470 at 477-478; National Labor Relations Board v. Ford 


Nationai 1.3000 


Motor Company, 118 F.2d 766 (C.A. 9); Berkshire Employees 


Association v. National Labor Relations Board, 121 F.2d 235, 
238 (C.4. 3). Having failed to pursue his administrative 
remedy before the Commission, appellant cannot, and indeed 
does not, charge error in the Commission's ruling that such 
information was not material to the particular issues heard 
here (J.A. 78, no 1). See Federal Communications Commission 


Federal Lone 


v. WOKO, Inc., 329 U.S. at 228, and cf. Lamb, et al. Vv. 
Hyde, 96 U.S. App. D.C. 181, 223 F.2d 646. 

And, finally, there is no merit to the suggestion that 
the Commission's action herein is arbitrary, discriminatory 


and violative of due process because questions similar to 


those propounded appellant are not asked of all applicants 
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for operator licenses and because the Commission's Rules con- 
tain no provision prohibiting the issuance of radio operator's 
licenses to members of the Communist Party. The determinative 
factor, as the Commission stated in Lafferty and here| reiterated, 


is not membership in the Communist Party, but character qualifi- 
cations of an applicant to operate radio equipment in the public 
interest. Section 1.71(a) of the Commission's Rules specifically 
provides for proceeding on a case to case basis where “doubts 

as to citizenship, character, or physical condition arise” in 

its determination of the qualifications of an applica 
administrative agency need not ask questions of all applicants 
relating to matters which it believes concern.only sdme. 
United States v. Morton Salt Co., 338 U.S. 632, 642 The 


choice between proceeding by general rule or on a case by 
case basis is a matter lying primarily within the daicratiion 
of the Commission. Securities & Exchange Commi ssi on |v. 
Chenery Corp., 332 U.S. 194, 203; Logansport Broadcasting 
Corp. v. United Staes, 93 U.S. App. D.C. 342, 345, 210 F.2d 
24, 27. 
We leave aside the questions of whether the Commission 
has stautory authority to promulgate a omeadiseiatn esos, 
rule prohibiting the issuance of a license to any salvar of 
the Communist Party and whether it would be reasonable for 
the Commission to ask all applicants if they are members of 


the Communist Party when it only has doubts as to the 


| 
character qualifications of some applicants. It is clear, 
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nevertheless, that the Commission does not abuse its dis- 


oetion in ascertaining, on a case by case basis pursuant to 
adjudicatory standards, the existence and nature of any 
such membership and its effect upon the applicant's qualifica- La 
tions to operate radio equipment in the public interest. Case 
by case treatment is particularly suitable in view of the 
factors to be determined and the limited budget and manpower 

of the Commission. The Commitssdion*s action here accords with 
its practice of issuing operator's licenses to some ex-convicts, 
in recognition of the rehabilitation value, where it deter- 
mines that the issuance of the license would otherwise be 


Proposed Report and Order, 1 R.R., 


Part II, 63:ix, at 63:xi. It is likewise consistent with 


in the public interest. 


the Commission's practice in considering the conduct of 
station license applicants who may have violated laws of the 


The Commission does not purport to enforce 


United States. 


it analyzes the 


the antitrust or other federal laws; 
“substance of these practices * * * to determine their 
relevance and weight as regards the ability of the applicant 


to use the requested radio authorization in the public 


interest” (Report on Uniform Policy as_ to Violation by 
Ropiicedvsloe Laws of the United States, 1 R.R., Part III, 
91:495, at 91:497). United States v. Radio Corp. of America, 
358 U.S. 334, 351-352, n. 19. We submit that a similar pro- 


cedure is equally!reasonable here and consistent with the 


requirements of due process. 
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In sum, we submit, the procedures through which the Commis- 
sion ascertains the character qualifications of an applicant 
to operate radio equipment in the public interest, and which it 
is bound to follow under controlling statutory and judicial 
requirements, accord with due process under the Fifth Amendment. 
The standard is clear and long approved, National Broadcasting 
Company v. United States, 319 U.S. i 2 interest of the 
Commission in protecting the public sufficiently compelling 
to justify the indirect interference with First Amendment free- 
doms. Indeed, here the public necessity, in terms of the 
peculiarly sensitive position of radio operators, the devastat- 


ing consequences of any untoward action upon the public, and 


inadequacy of punitive measures to compensate the public, is 
| 


perhaps even stronger than that urged in Greene v. McElroy 


| 
and Cafeteria and Restaurant Workers Union, Local 473, AFL- 


C10, et al. v. McElroy (Case No. 14689, decided April 14, 


en 


1960 on rehearing en banc). Here, moreover, there ils no pro- 
| 
cedural infirmity of questionable constitutionality |such as 


was present in those cases. This, therefore, presents a 


situation comparable to that contemplated by the Supreme 


Court in Greene v. McElroy, when it stated (360 U.S at 


506); that “even in absence of specific delegation, |we have 


no difficulty in finding, as we do, that the Department of 
| 
—_————_—— | 
24/ See Kent v. Dulles, 357 U.S. 116, 129, citing Panama 
Refining Company v. Regan, 293 U.S. 388, 421, which|in turn 
cites Federal Radio Commission, v. Nelson Brothers Co., 

239 U.S. 266, the identical standard which we have here. 
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Defense has been authorized to fashion and apply an industrial 


program which affords affected persons the safeguards of 
confrontation and cross-examination." As shown below, there 
is ample warrant in the express authority of the Commission 
to imply power to propound the questions directed toward 


appellant. 
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s Authority to 
haracter Qualifica— 
tions of an licant to Operate 
Radio Equipment _in the ublic Inter 
and to Inquire Into the Nature of 


he Commission 
scertain the 


Affiliation With the Communist Party 


Or Organizations Which Advocate the 
Overthrow of the Government of the 


United States by Force or Violence. 

The express authority of the Commission is as f 
Congress created the Commission to “make available, 
as possible, to all the. people of the United States 
efficient, nation-wide, and world-wide wire and rad 
cation service * * * for the purpose of national de 
"for the purpose of promoting safety of life and pr 
the use of wire and radio communication” (Section 1 
munications Act). The express legislative purpose 
“maintain the control of the United States over all 
interstate and foreign radio transmissions; and to 
the use of such channels, but not the ownership the 
persons for limited periods of time, under licenses 
Federal authority, and no such license shall be con 
create any right, beyond the terms, conditions, and 
the license” (Section 301). 

To these ends Congress empowered the Commission 
to time, as public convenience, interest, or necess 
* * ® to prescribe the qualifications of station op 
classify them according to the duties to be perform 
the forms of such licenses, and to issue them to su 
of the United States as the Commission finds qualif 


tion 303(1)). Congress further empowered the Commi 
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"perform any and all acts, make such rules and regulations, and 
issue such orders, not inconsistent with this Act, as may be 
necessary in the execution of its functions" (Section 4(i)). 

It gave the Commission “full authority and power at any time to 
institute an inquiry, on its own motion, in any case and as to 
any matter or thing * * * concerning which any question may 
arise under any of the provisions of this Act". (Section 403). 
Congress specifically directed the Commission, for “the purpose 
of obtaining maximum effectiveness from the use of radio and 
wire communications in connection with safety of life and 
property”, to “investigate and study all phases of the problem" 
(Section 4(0)). ‘And, finally, in 1951 Congress granted the 
President “in the interest of national security, or defense” 


broad authority to control electromagnetic radiations (Section 


Gc 
606 tr) and Proclamation No. 2914 (15 F.R. 9029)). The President, 


in turn, has delegated to the Commission authority to “prepar/e/ 
and /put/ into effect plans * * * to minimize the use of 
electromagnetic radiations of [radio] stations, in event of 
attack or of imminent threat thereof, as an aid to the naviga- 
tion of hostile aircraft, guided missiles, and other devices 
capable of direct attack upon the United States" and authority 
to “issue appropriate rules, regulations, orders, and instruc- 
tions, and to take such other action as may be necessary, to 


assure the timely and effective operation of the plans” 
/ 


{6 — 
veers 12452, sec. 1 and 4). 


Zo/By Subsection (g) of section 606 Congress provided that 


nothing in subsection Soomro to authorize the President 


ahah 42 
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The Radio Act of 1912, the Radio Act of 1927, and the Com- 
munications Act of 1934 have all been administered on the assump- 
tion that character qualifications, where appropriate, could be 

imposed and Congress has had knowledge of this administrative 
construction. With respect to the Radio Act of 1912, see: 
Hearings before the House Committee on Merchant Marine and 
Fisheries, 65th Cong., 3rd Sess. on H.R. 13159, pp. 444 - 446, 
464 - 465 (concerning Department of Commerce Regulations No. 101, 
103, and 121 under the Radio Act of 1911). For the [Radio Act 

of 1927, see: Department of Commerce, Radio Service Bulletin 

No. 136 (July 31,1928), p. 20; Radio Service Bulletin No. 141 
(December 31, 1928), p. 10; Radio Service Bulletin No. 182 

(May 31, 1932), pp. 12- 13, 15; Rules of the Federal Radio Com- 


mission as revised October 3, 1933 (pamphlet edition, GPO 1934), 


Sections 412, 42:, and 440. For the Communications Act of 1934, 
see 47 C.F.R. (lst ed. 1938) 12.41 and 13,41; 47 C.F.R. 1.71(a) 
(1958: ed.); F.C.C. Order No. 75 (1940); 5 F.R. 2394; F.C.C. 
Order No: 75C (1943), 8 F.R. 5637; F.C.C. Order No.| 75D 


(January 1946), 11 F.R. 1218; F.C.C. Order No. 75E (June 1946), 


11 F. R. 6685; John M, Moreno, 14 F. C.C. 424, 428 (1950); 
| 


| 
35 cont'd, to make any amendment to the rules and regulations 
of the Commission which the Commission Woul!. not be; authorized 
by law to make * * *," We make no claim that the Commission's 
delegated authority from the President authorizes it to promul- 
gate any rule or regulation or take any action which would 
otherwise be prohibited by law or not authorized by law. We 
do rely on the Commission's delegated authority under Section 
606(c) to show, inter alia, the relevancy of the questions 
propounded to the Commission's functions uncer other provisions 
of the Communications Act. 
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Travis Lafferty, 23 F.C.C. 761; William C. Cronan, 23 F.R. 
6153; Howard V. Trautman, 23 F.R. 6153; Alfred N. Johnson, 
23 F.R. 6151; J. A. 27-28; and cf. Dispatch, Inc., 13 Pike & 
Fischer, R. R. 237; Lamb, et al. v. Hyde, et al., U.S.App. 
D.C. , 223 F. 2d 646, Sen. Rep. No. 2338, 85th Cong. 2d Sess., 
pp. 3, 5-6 (1957); 6 F.C.C. Ann. Rep. 103-104 (1940); 8 F.C.C. 
Ann. Rep. 55 (1942); 9 F.C.C. Anm.Rep. 81-82 (1943); 20 F.C.C. 
Ann.Rep. 29 (1954); 21 F.C.C. Ann. Rep. 28, 139 (1955); 22 
F.C.C. Ann.Rep. 29, 141 (1956); 23 F.C.C. Ann. Rep. 149 (1957); 
24 F.C.C. Ann. Rep. 144 (1958); Hearings before a Subcommittee 
of the House Committee on Appropriations, 84th Cong. Ist Sess. 
on Independent Offices Appropriations for 1956 (1955), p. 677; 
Hearings before the Subcommittee of the House Committee on 
Appropriations, 77th Cong., 2nd Sess. on tue First Supplemental 
National Defense Appropriations Bill for 1943 (1942), p. 17. 
Pursuant to the express authority conferred by Section 


303(1) of the Communications Act the Commission has promulgated 


a rule prescribing that where an applicant for a radio 


operator's license passes an examination as to technical 
qualifications and is *found qualified in respect to citizenship, 
character, and physical condition, the license will be issued” 
(Section 1.71(a} of the Commission's Rules). It has further 
prescribed (ibid.) that where “doubts as to citizenship, char- 
acter, or physical condition arise”,,and if “further information 
is required to determine the applicant's qualifications or 


that a grant of the application will not serve the public 


= 


interest", the applicant will be notified in writing, afforded 


| 
an opportunity to furnish such written showings as the Commis- 


sion requests or the applicant desires, and afforded a hear- 
ing in the event it does not appear from the information 
furnished that the public interest would be served dy a grant 
cof the application. It has denied a license where it has 
found that an applicant has not “demonstrated the dependability 
and other attributes of character which the Commisetion must and 
does expect" of radio operators and upon a finding, after hear- 
ing, that the applicant‘s “previous conduct raises serious 
questions and does not justify the belief that he would at 
all times properly comply with the law and the regulations 
with which a licensed amateur operator must, scrupulously and 
conscientiously, comply in order to avoid chaos and| disorder" 
(In the Matter of John M. Moreno, 14 F.c.C. 424, 428 (1950). 
The Commission has publicly announced and advised Congress 
that it considers membership in the Communist Party or organi- 
zations advocating the violent other throw of the Government 
relevant to, but not determinative of an applicant's charac— 
ter qualifications to operate radio equipment in the public 
interest. Travis Lafferty, 23 F.C.C. 761, 13 pike & Fischer, 
R.R. pee Proposed Report and os in Docket No. 11060 and 


20/ For other operator applications designated for hearing: 
becase of a refusal to answer questions by the Commission 
in this area (Tr. 18 - 19 ), see, e.g., William C. Cronan, 
23 F.R. 6153; Howard V. Trautman, 23 F.R. 6153; Alfred N. 
Johnson, 23 F.R. 6151, and cf. Dispatch, Inc.,13 Pike & 
Fischer, R.R. 237. 
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11061, 1 Pike & Fischer, R.R. Part II, 63:ix, 63:x; Hear ings 
before a Subcommittee of the House Committee on Appropriations, 
84th Cong., lst Sess. on Independent Offices Appropriations 

for 1956, p. 677 (1955); 21 F.C.C. Ann Rep. 139 (1955); 23 
F.C.C. Ann.Rep. 149 9st The Commission has likewise 
informed Congress! that it is questioning some applicants as 

to Communist Party membership and dismissing applications 
after hearing, for failure to answer (ibid. } In amending 
Section 303(1) of the Communications Act in 1958 after being 


so advised (72 Stat. 981), Congress went out of its way to 28 


state, Sen. Rep. No. 2338, 85th Cong., 2nd Sess., P.- a 


Under the provisions of the Federal Com- 
munications Act of 1934, as amended, the 
Federal Communications Commission is re- 
quired to find, with regard to every license 
issued by it, that the public interest will 
be served thereby. In making this finding, 
the Commission necessarily must weigh the 
character qualifications of persons seek- 
ing radio operator licenses. The committee 
desires to emphasize that this bill, as 
amended, does not relieve the Commission 

of this affirmative responsibility. 


As shown by the suspension provisions of Section 303(1), 


Congress from the beginning has been concerned with characiter 


O77 See also 24 F.C.C. Ann.Rep. 144 (1958). The Commission 


has likewise advised Congress that it is considering rule 


making on this subject. 20 F.C.C. Ann. Rep. 29 (1954); 21 
F.C.C. Ann. Rep. 28 (1955); 22 F.C.C. Ann.Rep. 29, 141 (1956). 


28/ This statement by the Senate Committee was made on August 
12, 1958, after the promulgation of Rule 1.71(a), 22 F.R. 
10981, 10987 (December 28, 1957) and after the Lafferty 
decision (December 19, 1957).. 
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qualifications of radio operators. In broadening them in 1937 
(50 Stat. 189, 190), the Senate Committee stated that its bill 
“seeks so far as statutes may encompass this end to ears the 
highest type of character and qualifications in the operators 
on ships of the United States" (Sen.Rep. No. 196, 75th Cong., 
Ist Sess., p.4). Moreover, as indicated supra in Point A, 
those who drafted the Radio Act of 1912, with which |the licens- 
ing of radio operators commenced (37 Stat. 302, 303; Section 3) 
were well aware that they were vesting discretion in the 
Secretary of Commerce to prescribe qualifications for a radio 
oper ator's license which “might go to his character” or “to 
anything that relates to his general efficiency.” Hearings 
before the Subcommittee of the Senate Committee on Commerce, 


62nd Cong., 2nd Sess. on S, 3620 and S. 5334, pp. 33-34 
| 


(recrafted by the committee and enacted as 5S. 6412, Sen. Rep. 
| 


No. 698, 62nd Cong. 2nd Sess.). 
In amending Section 606(c) of the Communications Act in 

1951, Congress was fully soguinenthot the opportunities of 
those operating radio apparatus to commit eahouegenl Hearings 
‘before the Senate Committee on Interstate and Foreign Commerce, 
82nd Cong., lst Sess. on S. 537, pp. 9-15; Hearings; before the 
House Committee on Interstate and Foreign Commerce,| 82nd Cong. 
lst Sess. on S. 537, pp. 11-12, 16-18, 21. Congress provided 
criminal penalties for the willful doing of any act) prohibited, 
or the willful failure to do any act required, pursuant to the 


exercise of Presidential authority under Section 606(c) and 


—a56n— 


stiffened the penalties considerably with respect to “any person 
who commits such an offense with intent to injure the. United 
States, or with intent to secure an advantage to any foreign 
nation™ (Section 606(h). However, Congress was also aware that 
it was necessary to have a “law which would take into account 
current and future developments in the electronic-guidance 
field”, the surprise attack potential which precludes opportun- 
ity for precautions when the emergency actually occurs. House 
Hearings, p. 9. Congress was advised that authority “should 

be in the hands of the Federal Communications Commission and 
the Civil Aeronautics Authority and the Department of Defense 
before that particular instant occurs that we must be prepared 
for", that “the interval between initiating such a strike, 

such a surprise attack, and the controls being put into effect 
is too short to permit the issuance of ancther proclamation 

[of national emergency, or permit of the Rantioerston of a plan 
or anything else“, and that defense authorities believed “all 
that should be in existence in advance” (House Hearings, p. 9, 
16, 17-18; Senate Hearings, pp. 23-25). Congress intended 

that the President should “exercise his powers, immediately 

if he so directs, under section 606(c) as amended, and author- 
ize the appropriate agencies to make the necessary plans for 
the future” (Sen.Rep. No. 549 on S. 537, 82nd Cong., Ist Sess., 
p.2}. While the “legislation does not indicate doubt as to 


the willingness of the various companies and individuals who 


own and operate electromagnetic devices to cooperate with the 
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Government", Congress did recognize that the “difficulty of pre- 
dicting the need and necessity of swift action in emergency pur- 


poses make it essential that authority be granted to ‘the Executive 


for the taking of immediate and appropriate measures without having 
Pressre 

to negotiate the transaction and pe@easture the Smooyil of the indi- 
29 

viduals or companies involved.” (Sen. Rep., p.3). | 


Contrary to appellant's suggestion (Br. pp. 9-11), the Com- 
munications Act imposes no requirement that the rule$ of the Com- 
mission prescribing the qualifications of radio operators, and the 

| 
character considerations to be weighed, be those announced in 1934 


and remain static in the face of changing conditions, Federal Com- 


munications Commission v. Pottsville Broadcasting Co., 309 U.S. 134 
| 
138; National Broadcasting Co. v. United States, 319 U.S. 190, 218- 


219; United States v. Storer Broadcasting Co. 351 U.S. 192, 202- 
203. Section 303(1) provides instead that the Commission shall 
prescribe qualifications “from time to time" and as "the public 
interest, convenience, or necessity requires.” The Commission 
has never disclaimed authority to ascertain charecter qualifica- 


tions (see below). On the contrary, it has endeavored to fulfill 


| 
its affirmative responsibilities in this area (see, e.g. John C. 


Moreno, 14 F.C.C. 424, 428), to make its efforts appropriate to 


czgnzing conditions and to gear them to the requirements of the 


public necessity. 
In war-time, as former Chairman Fly told the House Con- 


mittee on Appropriations, 77th Cong., 2nd Sess., on |the First 


29/ The circumstance that there, as throughout the Communications 


Act, Congress has provided for criminal penalties i$ not of con- 
trolling significance. As we have repeatedly emphasized, punitive 
measures are not adquate to compensate for the potential harm 

to the public and additional preventative measures are as appro- 
priate here as they are elsewhere under the Act. 
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Supplemental National Defense Appropriations Bill for 
p. 17 (1942): 

fIt7is of the utmost importance that radio 

operators in this country be not merely 

citizens but™loyal citizens. You have men 

here who are sitting at the nerve centers 

of our whole military system, and it is 

utterly essential that we know who those 

men are, and to know as best we may where 

their loyalty lies. * * * We are charged 

with the duty of determining their quali- 

fications and seeing that they are citizens 

and that they have everything that goes 

along with that. If they are to be licensed, 

then, in the public interest, we must have 

loyal citizens performing this work. 
Accordingly, during war-time the Commission required "“citizen- 
ship data" and bidgraphical information, including fingerprints 
and photograpks, from applicants for operator’s licenses 
(F.c.C. Order No. 75 (1940), 5 F.R. 2394). 6 F.C.C. Ann. Rep. 
103-104 (1940); 8 F.C.C. Ann.Rep. 55 (1942). By Order No. 75C 
(1943), 8 F.R. 5637, the Commission further “authorized a formal 
inquiry into any pertinent phase of the applicant's or licensee's 
qualifications to hold an operator's license under wartime con~ 
ditions demanding loyalty and integrity" (9 F.C.C. Ann. Rep. 81l- 
82 (1943}}. At the same time, the Commission revised its appli- 


cation form to require submission of information “bearing on 


any criminal record of convictions", a requirement still obtain- 


ing (see supra, Pp. 2 ¢ and J.A. 22-23). In January 1946, 


however, the Commission relaxed some of the requirements of 
Orders No. 75 and 75C (Order 75D, 11 F.R. 1218) and in June 
1946 eliminated the fingerprint requirement (Order No. T5E, 


11 F.R. 6685). 


- 59 - | 
Stricter character qualifications are necessary jand appro- 

priate today in view of the strategic role of Commission licen- 

sed radio operators in all aspects of defense communication, 

the added responsibilities of the Commission pursuant to the 

1951 amendment to Section 606(c) of the Communications Act 

and authority delegated from the President in Executive Order 


No. 10312, the continuance of the national emergency proclaimed 


in Proclamation No. 2914, and the technological advances in 


the field of missiles which became a matter of public knowledge 
in the fall of 1957. As far as the public safety is! | concerned, 
it makes scant difference that a radio operator is ecihniticeRtiey 
qualified to silence a radio signal which is a navigational 

aid to hostile missiles, or to execute properly the| emergency 
broadcasting procedures of the CONELRAD program (Sections 
3.930-3.951), but wilfully fails to do so on receipt of the 
"Radio Alert" by reason of character. Membership in the Com- 
munist Party or organizations advocating the violent over- 


throw of the Government is reasonably relevant to a deter- 
| 


| 
mination of character qualifications of a radio operator, in 
| 


view of his duties, and has been consicered relevant to the 
qualifications of persons in less sensitive positions. Beiia 


v. Board of Education, supra; Lerner v. Casey, Supta. 

The Commission discussed and rejected sppellant's conten- 
tions that it had disclaimed authority to propound|the questions 
at issue here, in connection with the issuance of a license, 


and that Congress had recognized that the Commission lacked 
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30/ 
such authority (J.A. 91-93, 93-95). As the Commission 


pointed out, its 1934 action in promulgating a rule without 

a proposed prescription that an applicant must be “physically, 
mentally, and morally: capable of performing duty", cannot be 
construed as a disclaimer of statutory authority to prescribe 


character qualifications, since the er promulgating the 
31 
rule gave no reason for the deletion. Similarly, the cir- 


cumstance that the Commission has never adopted its proposed 
rule to disqualify present members of the Communist Party 
from holding operator‘s licenses does not constitute any 
disclaimer of authority to propound questions as to Communist 


Party membership in the exercise of its “affirmative duty of 


30/ The Commission has, upon occasion, disclaimed authority 
to suspend the License of a radio operator for any reason 
other than those!listed in Section 303(m)(}) of the Communi- 
cations Act. See, e.g., Hearings before the House Committee 
on Merchant Marine and Fisheries, 76th Cong., lst Sess. on 
H.R. 3052, p.3. |Even assuming arguendo that the Commission's 
suspension powers could not encompass suspension on the 
ground that an operator was likely to commit sabotage, there 
is no inconsistency between broad power to ascertain character 
qualifications at the point of issuance and narrow power a) 
suspend a license during its term, If the license cannot be 
suspended except’ as a punitive measure, when irremediable 
damage to the public is already done, then it becomes even 
more important for the Commission to have wide latitude to 
determine whether an applicant is likely to operate radio 
equipment in the public interest. 


31/ Although certain witnesses, including appellant, objected 
that such a clause exceeded the Commission's statutory powers, 
other persons testified in favor of the rule as proposed 

(Tr. of Hearing in Docket No. 5218, pp. 119-120, 163-164, 174} 
and others opposed it on grounds totally unrelated to the 
question of the Commission's legal authority to adopt such a 
rule (op. cit., pp. 44-47, 86-88, 136-139, 143-147). Moreover, 
the present rule 1.71(a) is worded quite differently and is 
not subject to some of the objections which might be made to 
the rule proposed, but not adopted, in 1938, 


- 61 - 


| 
insuring that the public interest will be served by issuing 


radio operators’ licenses only to those who are fully qualified” 
on a case-by-case basis (J.A. 94). The Proposed Report and 
Order in Docket No. 11060 and 11061 expressly eietios to the 
contrary (1 Pike & Fischer, R.R., Part II, at 63:x and 63:xi- 
63:xii). In addition, the 1941 memorandum submitted by the 
Commission to the Senate Committee on Commerce on H.R. 5074 


(77th Cong., lst Sess.), discussed at pp. 13-14 of appellant's 


brief, stated that the Commission preferred not to be obligated 
| 


to undertake the broad functions outlined in the House bill 


because it thought other agencies better equipped to do so. 
It did not concede any lack of authority such as that which 
appellant claims. Hearings before a Subcommittee of the 
Senate Committee on Commerce, 77th Cong., lst Sess. on H.R. 
5074, pp. 77-79. | 

The fact is, as the Commission here Lecateanenl nent 95) 
and as the preceding portions of this brief reflect, the 
Commission has “consistently held that character of appli- 
cants is a vital area of consideration, and, insofar as doubts 
as to character qualifications may be raised by membership in 
organizations dedicated to the violent overthrow of the form 
of government selected by a majority of our citizens, it has 
never disclaimed the power to conduct appropriate investiga- 
tion and has initiated such investigations of individual 


applicants when it deemed cause therefor to exist. 


=62) — 

Appellant's references to Congressional interpretation 
concern post-legislative history of the Communications Act 
of 1934, and deal entirely with statements of individual 
members of Congress as to bills which, with one exception, 
were never reported out of eas See United States 
v. Allen, 179 F. 13, 19 € CA. 8 ). H.R. 10446, 76th 
Cong., 2nd Sess. (1940) and H.R. 3364, 77th Cong., lst Sess. 


(1941) would have authorized the Commission to impose a poli- 


tical test in licensing merchant ship operators, an authority 


which the Commission does not here seek to sustain. H.R. 


2662, 77th Cong., Ist Sess. was likewise a bill to control 
subversive activities among seamen and covered both the issu~- 


ance of licenses and suspensions. At a committee hearing on 


32/ H.R. 5074, which covered both the issuance and the suspen- 
Sion of licenses, directed the Commission to deny licenses to 
subversives and authorized suspension on such grounds. Congress~- 
man Ramspeck did, as appellant indicates, teli the House that 
“the present law does not give the Federal Communications Com- 
mission, which issues licenses to these operators, the right 

to make inquiry about anything except the technical qualifica~ 
tions of radio operators” (87 Cong. Rec. 6259}. But after 

the Senate had prevailed in conference, and the broad loyalty 
check function had been placed in the hands of the Navy depart— 
ment rather than the Commission, Congressman Bland, author of 
the original bill and floor manager for the conference bill, 
agreed that “much of the danger in the merchant marine today 
from subversive radio operators is due to the fact that the 
Federal Communications Commission has not in the past used 

due diligence in cleaning out that nest of hornets” (87 Cong. 
Rec. 9880). The statement by Admiral Hooper was merely that 
the Commission had no power to “take away or suspend their 
licenses” for subversive activities or character defects, and 
the statement by Secretary Stimson is only that the “War 
Department is of the opinion that the powers of the President 
and the Federal Communications Commission are at present inade~ 
quate to deal properly with subversive elements in the maritime 
radio communication field." Hearings before a Subcommittee, on 
Commerce, 77th Cong., lst Sess. on H.R. 5074, pp. 71, 7) 


Aya deat Cotto 
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the bill, which was never reported out, 4 colloquy between 


Congressmen Dirksen and Ramsseck indicated that they may have 


been under the impression that the Communications Act did not 
give the Commission authority to deny a license on other than 


technical grounds (Hearings on H.R. 2662, House Committee on / 
| 33 

Merchant Marine & Fiskeries, 77th Cong., 1st Sess.,| p. 10). 
| 


33/ This is the interpretation of the colloquy most) favorable 
to appellant. fn our view, the Congressmen were most probably 
referring to the Commission's power to suspend a license under 
Section 303(m) rather than its power to deny a license under 

Section 303(1). The relevant portions of Mr. Dirksen's state- 


ment were as follows (Hearings, supra, p.10): 


In connection with the issuance of radio licenses 
to ship radio operators, I was surprised that jthe 
Federal Communications Commission came before |the 
Subcommittee on Independent Offices of the Appro- 
priations Committee and stated that out of ali of 
the licenses that are issued to radio operators 
there has never been any investigation of the, 
desirability of a license holder as a radio opera- 
tor from the standpoint of the general welfare of 
this country, even as related to national defense 
at the present time. They send out questionnaires 
to all those who make application for a license, 
and they qualify them so far as necessary technical 
capacity and ability are concerned. They have! set 
down certain essentials regarding citizenship, but 
nothing further than that by way of proof or investi- 
gation concerning any possible subversive activities, 
or any efforts to develop disloyalty, revellipus or 
mutinous conduct. I asked Mr. Jett, the chief 
engineer, When he was before the committee, if any 
licenses had ever been revoked or suspended and he 
said none whatsoever. I went back to the basjic act 
of 1934, and there is no provision for the revocation 
or suspension of licenses at the present time. be ail od 


MR. RAMSPECK. As a matter of fact, Mr.Dirksen, the law does 
not give them any right to deny a license. 

MR. DIRKSEN. I so stated just a moment ago, Mr. Ramspeck. I 
think it ought to be cured. 


| 
The Commission contemporaneously and accurately told a subcom- 
mittee of the House Committee on Appropriations that it had 
never suspended an operator license on grounds of "subversive 


ee 

Such post-1934 statements by individual members of Congress 
of their view that'the Commission's authority was limited to 
“technical” considerations, all precede the Supreme Court's ruling 


in National Broadcasting Co. v. United States, 319 U.S. at 218-219, 


Se 


that the Commission's powers under Section 303 of the Communica- 
tions Act are not $0 limited. Statements of this nature ordi- 
narily do not suffice to overcome the clear and unambiguous word-— 
ing of the statute, the long-standing administrative interpretation 
and practice, the bulk of the legislative history, and the appro- 
priateness of the Commission*s action in view of; the public 
necessity and relevant judicial authority. In any event, the 
definztive expression of legislative intent is that expressed by 
the Senate Committee in amending Section 303(1) of the Communica—- 
tions Act in 1958 (Sen. Rep. No. 2338, 85th Cong., 2nd Sess., 
p.3): 


Under the provisions of the Federal Com- 
munications Act of 1934, as amended, the 
Federal Communications Commission is requvir- 
ed to find, with regard to every ‘icense 
issued by it, that the public interest 
will be served thereby. In making this 
finding, the Commission necessarily must 
weigh the character qualifications of 
persons seeking radio operator licenses, 
The committee desires to emphasize that 
this bill, as amended, does not relieve 
the Commission of this affirmative 
responsibility. 


33 cont'’d/ activities”, that -- aside from “citizenship data”, 
including fingerprints and biographical data -- it did not then 
require an operator to submit information bearing on such activi- 
ties, and that the Commission did not have facilities to make an 
investigation of each of the thousands of operator licenses for 
“subversive activities". See Hearings before the Subcommittee of 
the House Committée on Appropriations, 77th Cong., Ist Sess. on 
the Independent Offices Appropriations Bill for 1942, pp. 658- 
660 (1941). 
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In view of :11 of the foregoing, we submit that the Commis- 
sion has authority to propound the instant questions under the 
circumstances here. Appellant's refusal to respond, jon the sole 
basis of his challenge to such authority, was properly found by 
the Commission, after a hearing, to be unjustified. The Commis-— 
sion's action in dismissing his application, in accordance with 
Section 1.71(d) of its Rules and Federal Communications Commission 


v. WOKO, 329 U.S. at 228, is valid and proper. 


CONCLUSION | 
For the foregoing reasons, it is respectfully submitted 

that the Commission's action is valid and proper and should be 
affirmed. 


Respectfully submitted, 
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APPENDIX _ 


Additional Statutes and Requlations Relied Upon 
Communications Act, Section 606(c), 47 U.S.C. §606(c) 


Upon proclamation by the President that 
there exists war or a threat of war, or a state, 
of public peril or disaster or other national 
emergency, or in order to preserve the neutrality 
of the United States, the President, if he deems 
it necessary in the interest of national security, 
or defense, may suspend or amend, for such time 
as he may see fit the rules and regulations ap- 
plicable to any or all stations or devices capable 
of emitting electromagnetic radiations within | 
the jurisdiction of the United States as prescribed 
by the Commission, and may cause the closing of jany 
station for radio communication, or any device 
capable of emitting electromagnetic radiations 
between 10 kilocycles and 100,000 megacylces, 
which is suitable for use as a navigational 
aid beyond five miles, and the removal there- 
from of its apparatus and equipment, or he may 
authorize the use or control of any such station 
or device and/or its apparatus and equipment, 
by any department of the Government under such 
regulations as he may prescribe upon just com- 
pensation of the owners. The authority granted | 
to the President, under this subsection, to cause 
the closing of any station or device and the 
removal therefrom of its apparatus and equip- 
ment, or to authorize the use or control of 
any station or device and/or its apparatus and 
equipment, may be exercised in the Canal Zone. 
| 
Section 1.71 of the Rules of the Fedeal Communi¢a- 

tions Commission, 47 C.F.R. 81.71 

| 
Procedure with respect to commercial radio operator 
license applications. (a) Upon acceptance for 
filing of an application for a new commercial 
operator license, an examination is conducted, 
where requird, by the field office with which 
tne application is filed in accordance with 
Part 13 of this chapter. If applicant passes 


A-1 


the examination and is found qualified in 
respect to citizenship, character, and 
physical condition, the license will be issued. 
Where doubts as to citizenship, character, oF 
physical condition arise, the application is 
referred to the Commission's Inspection and 
Examination Division, Field Engineering and 
Wonitoring Bureau, Washington, D.C., for 
consideration. If it appears that further 
information is required to determine the 
applicant's qualifications or that a grant 
of the application will not serve the public 
interest, the applicant will be notified in 
writing and given an opportunity to furnish 
such written showings as the Commission may 
request and as the applicant may desire to 
submit. If, from the information furnished, 
it does not appear that the applicant is 
qualified or that the public interest would 
be served by a grant of the application, 

the applicant will be advised thereof in 
writing and given an opportunity to request, 
within the period of time to be specified 

in such writing, that the application be 

set for hearing. In case of failure timely 
to request such hearing, the application 
will be denied. 


* * * bd 


* * * * 


(d} Failure to prosecute an application or 
failure to respond to official correspondence 
or request for additional information, will 
be cause for dismissal. Such dismissal will 
be without prejudice where an application 

has not yet been designated for hearing;: 
such dismissal may be made with prejudice 
after ‘an application has been designated 

for hearing. 


